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In June of this year, President Bush amended Executive Order 12989, directing federal 
contractors to use the E-Verify system to ensure that all new hires and employees work-
ing on government projects are eligible to work in the United States. Today, the federal 
government issued the Final Rules implementing the E-Verify requirement.  

The regulations apply to federal contracts awarded and solicitations issued after Janu-
ary 15, 2009, worth at least $100,000 with a period of performance longer than 120 
days.  Subcontracts worth $3,000 or more fl owing from such prime contracts are also 
covered.  Contracts for commercially available off-the-shelf items and for work per-
formed outside the United States are not covered by these requirements.  

Until now, the E-Verify system has been voluntary and used solely for verifying em-
ployment eligibility of new hires.  Under the new rule, companies with covered con-
tracts will need to use E-Verify not only for all new hires, but also to verify the employ-
ment eligibility of their employees who work directly on federal contracts. The latter 
are defi ned as employees hired after November 6, 1986, who are directly performing 
work in the United States under a contract that includes the clause committing the 
contractor to use E-Verify. It does not include employees normally performing support 
work, such as indirect or overhead functions, and who do not perform any substantial 
duties under the contract.

Companies awarded covered contracts will be required to enroll in E-Verify within 
30 days of the contract award date. Companies will then have 90 days to begin using 
E-Verify for employees already on staff who are assigned to work on the federal con-
tracts. After this 90-day phase-in period, employers must verify all new hires within 
three business days of employment.  Employers may verify new hires after an offer of 
employment has been accepted (but before employment starts), but are not permitted to 
use the system to verify the employment eligibility of applicants.

Contractors have the option of verifying their entire workforce (new hires and all em-
ployees, even if not assigned to a federal contract), but they must notify the Department 
of Homeland Security through the “Maintain Company” page on the E-Verify system, 
and must initiate a query for each employee in the workforce within 180 days of no-
tifi cation. (NOTE: We cannot provide a hyperlink to the “Maintain Company” page, 
because it requires the employer to log in.)
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 If a contractor is already using E-Verify, it is required to update its company information on the “Maintain Company” page 
to refl ect that it is now a government contractor user.  The DHS website offers more information on registering a company 
to use the E-Verify system. 

Although use of the federal E-Verify system remains voluntary for all but covered federal contractors, a growing number 
of states have begun requiring their employers to use the system. Use of the I-9 Form without further verifi cation does not 
ensure that new hires actually have work authorization, as there are an estimated 12 million undocumented persons in the 
United States, many of whom use fraudulent documents to obtain employment. There is, however, widespread acknowl-
edgement that the E-Verify system is helping employers determine when individuals are unauthorized.
    
For additional information regarding these fi nal regulations or assistance in compliance, please contact a member of Con-
stangy’s Immigration or Affi rmative Action Practice Groups, or the Constangy attorney of your choice.

Constangy, Brooks & Smith, LLP has counseled employers on labor and employment law matters, exclusively, since 1946. 
A “Go To” Law Firm in Corporate Counsel and Fortune Magazine, it represents Fortune 500 corporations and small com-
panies across the country. Its attorneys are consistently rated as top lawyers in their practice areas by publications such 
as Chambers USA, Super Lawyers, and Top One Hundred Labor Attorneys in the United States. More than 100 lawyers 
partner with clients to provide cost-effective legal services and sound preventive advice to enhance the employer-employee 
relationship. Offi ces are located in Georgia, Florida, South Carolina, North Carolina, Tennessee, Alabama, Virginia, Mis-
souri, Illinois, Wisconsin, Texas and California. For more information, visit www.constangy.com.
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