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OakoodTh Stratec nd Tactlcal Impllcatlons

by W. Melvin Haas, Il

Although  unions have  certainly
overreacted to the recent Oakwood
decision, even threatening to seek
legislative changes with the Democrats’
new majority in Congress, the decision
actually only clarifies existing law and is
not a significant demarcation from the
principles the National Labor Relations
Board has applied to determining
supervisory status in representation
cases for years.*

Modern  day = organizing
campaigns are often spearheaded by
“team leaders,” or “leads,” who perform
very similar work as their peers, yet
have a higher level of authority and
responsibility. Today, more than ever,
the supervisory status of these “leads”
can affect the outcome of an election.
In years past, companies often had
both a foreman position and a leadman
position. Typically the “foreman” was a
salaried supervisor and the “leadperson”
was an hourly paid bargaining unit, or
non-supervisory, employee. But many
companies have now reduced their
salaried head count and significantly
reduced the number of supervisors, or
foremen. As a result, there are more lead
persons, or as they are often called now,
“team leaders,” or in healthcare, “charge
nurses.”

Obviously, if the team leaders
are not “supervisors under the Act” then
they can be involved in the campaign
from the union side, and they can be very
effective in convincing other employees
to support the union because of the
respect they already have due to their
positions of leadership. On the other
hand, the employer has the right to expect
“supervisors” to be loyal to the company,
can control their behavior since they can
commit unfair labor practices for which
the company will be held responsible, and
can demand employees not engage in or
promote union activity or not encourage
employees to sign union cards.

From a strategic standpoint,
an employer should consider whether
it wants team leaders to have sufficient

authority and responsibility to be a
“supervisor under the Act.” Factors to
consider are whether there are sufficient
number of employees for which they
can be responsible, whether they have
the skills and qualifications to function
effectively as supervisors, and whether
the company is prepared to empower the
individuals with supervisory authority.

The Oakwood case focuses
on the indicia of supervisory authority
relating to “responsibly directing”
employees and “assigning” work to
employees as well as when “independent
judgment” is involved.

Many companies are reluctant
to give team leaders discipline authority.
It is a mistake not to empower and trust
the individuals you place in authority.
Practically, the NLRB looks very closely
at an individual claimed by the company
to be a supervisor when that individual
has no authority to discipline the people
under him or her.

Team leaders’ authority need
not be without appeal or review by higher
management. But when “team leaders”
have the authority to and actually exercise
independent judgment when they
discipline employees, team leaders tend
to identify with management, feel part
of supervision and want to do the things
that make the company successful.

In making the decision as
to whether these team leads should
be supervisors, there are a number of
factors to consider. Not only is the ratio
to employees important for supervisory
status, but closelyrelated is the “coverage”
issue. That is, how many employees a
person is expected to supervise also has
a significant effect on the outcome of an
election. When a company has a salaried
supervisor responsible for any more than
25 employees, it is very difficult for that
supervisor to have a relationship with
employees or give them the attention
they deserve. This significantly affects
management’s ability to communicate
with employees during a campaign and
creates an advantage for unions.

Companies should make these
decisions in advance of any union activity,

and perform an audit as to the status of
team leaders. This audit should include
a careful review of job descriptions, as
well as an assessment of:

What role do team leaders have in setting
schedules, location of work, or other
division of tasks? Are there work rules
governing the division of tasks by the team
leaders? Are these rules rigid or do they
provide a framework within which team
leaders make independent decisions that
take into account employees’ individual
skills? How does the organization
document  decision-making by team
leaders? When do team leaders tell other
employees to perform discrete tasks and/
or are the team leaders held accountable
for the outcome? Do team leaders have the
authority to discipline their employees, i.e.,
verbal warnings, written warnings, final
warnings, suspension, or termination?
Can team leaders effectively recommend
such discipline?

Are team leaders required to attend
supervisory meetings and are they given
supervisory training with regard to
managing and disciplining employees?
Is there any documentation showing
whether team leaders have in fact
disciplined employees? Is there any
documentation showing whether team
leaders were personally held accountable
if the tasks done by their employees were
not performed correctly? How do the team
leaders exercise independent judgment in
telling employees how to perform their
work, holding them responsible when
they fail to perform and discipline their
employees? In sum, do team leaders feel
part of management/supervision?

~ In conclusion, I recommend
that your company determine if your
organization functions most effectivelyby
having team leaders who are “supervisors
under the Act” If so, make sure team
leaders have the requisite authority and
training. This strategic analysis will go a
long way in preserving your union-free
status.
(see Implications of Oakwood, pg. 7)
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(continued from pg. 6)

* Section 2(11) of the National Labor
Relations Act defines “supervisor” as any
individual having authority, in the interest
of the employer, to hire, transfer, suspend,
lay off, recall, promote, discharge, assign,
reward, or discipline other employees,
or responsibly to direct them, or to
adjust their grievances, or effectively to
recommend such action, if in connection
with the foregoing the exercise of such
authority is not of a merely routine or
clerical nature, but requires the use of
independent judgment. B
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‘Stewards Army

(continued from pg. 2)

CI0’s Organizing Committee, Cohen
already has helped spearhead efforts to
create a steward-based education and
mobilization program for thousands
of local union activists. The so-called
Stewards Army would be on the front
lines of every CWA effort, helping support
organizing and contract campaigns, and
building political support.

But, according to Cohen,
members of this “army” won’t all be
stewards in the traditional sense of
handling grievances and enforcing

contracts at the job site. He says it is
about “stewardship” in a broader sense.

Cohen’s idea was well received at
the Braintree strategy meeting, especially
by union activists frustrated by the labor
movement’s labyrinthine structures and
bureaucracy. @
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recognition agreements with employers. And
why not? All the union has to do is convince
enough workers to sign authorization cards and
recognition is automatic. But first, the union must
get an employer to accept a card-check agreement.
This charge—filed by an employee—describes
‘bribery and extortion” tactics used against the
worker's employer by an organizer from the
Operating Engineers. Specifically, the organizer
allegedly threatened to file a lawsuit seeking
damages unless the employer surrendered the
legal right of certain employees to vote in a secret
ballot election conducted by the NLRB. Card-check
agreements invite union coercion against both
employers and employees. These agreements are
poor substitutues for ballot box democracy.

More than 90,000 ULP charges are currently available through LRI Online. To subscribe call 800-888-9115



