

5

FREQUENTLY ASKED QUESTIONS (FAQs)

ABOUT OSHA

Presented by Constangy, Brooks & Smith, LLC

www.constangy.com

FAQ – 1:

Am I covered by OSHA?

Answer:

The federal Occupational Safety and Health (OSH) Act covers all private-sector employers with one or more employees.  Geographically, its coverage extends to employment in the 50 states and all territories and jurisdictions under federal authority.  Public-sector employers and employees in federal and state government are excluded from cover​age, as are the self-employed.  The Act establishes a separate safety and health regime for federal employees, and some states have their own occupational safety and health plans that cover public employees in state and local governments.  Also excluded from federal OSH Act coverage are employees whose working conditions are regulated by other federal agencies under other federal statutes, such as mine workers, certain truckers and transportation workers, and atomic energy workers.  

FAQ – 2:

How does OSHA target workplaces for inspection?

Answer:
There are several reasons that one of your employer’s facilities might be selected for an OSHA inspection, and some of these reasons will provide you with some advance notice to allow you to prepare for the inspection.  A primary cause of an OSHA inspection, and one for which there is usually no advance notice, is if OSHA receives a complaint from one of your company’s employees or from a former employee.  OSHA will normally initiate an inspection in response to a formal, signed complaint by a current employee, but does not routinely do so in response to phone or other informal complaints or in response to complaints by former employees or non-employees.  Informal complaints by non-employees (often officials of other government agencies or departments) are known as referrals.  Under these circumstances, the employer is entitled to receive a copy of the complaint, although not the identity of the complainant, which OSHA considers to be protected under an informers’ privilege.

In addition to complaint inspections, employers must advise OSHA by telephone of a work-related fatality or other incident resulting in the hospitalization of three or more employees within eight hours of its occurrence, and OSHA will ordinarily appear by the next day to begin an inspection.  At a minimum, an OSHA Compliance Officer will investigate the circumstances of the fatality or injury.  In many localities, an ambulance service that transports an injured or ill employee to a hospital or the hospital that treats the employees will report the incident to the local OSHA office, even though there is no legal obligation to do so.  If a serious injury occurs at your facility, you should assume that OSHA will be conducting an inspection.

A Compliance Officer may also appear at your door if, in response to OSHA’s annual survey, you have reported a significant lost workday injury or illness rate.  Each year, OSHA surveys 80,000 worksites in certain high-hazard industries, principally manufacturing, to determine the incidence of work-related injuries and illnesses that resulted in either days away from work or days of restricted work activity.  In the past, OSHA has targeted employers with a high Lost Workday Injury or Illness (LWDII) rate for comprehensive, wall-to-wall inspections.  This targeting program is referred to as the Site Specific Targeting Policy (SST).  The equation for determining the LWDII rate, also known as the Days Away, Restricted, or Transferred (DART) rate, is (N/EH) x 200,000, where N represents the number of lost workday injuries and illnesses; EH is the total hours worked by all employees during the calendar year; and 200,000 is the base for 100 full-time employees.  Beginning in 2003, OSHA has also targeted employers with a high Days Away From Work Injury or Illness (DAFWII) rate.  The DAFWII rate is calculated using the same formula as the LWDII or DART rate, except that only the total number of days away from work cases is divided by the total number of hours worked (and then multiplied by 200,000).  Most recently (as of August 5, 2005), OSHA has begun conducting  safety inspections of any facilities that reported a DART rate at or above 12.0 or a DAFWII rate at or above 9. 

OSHA also targets certain employers for inspections according to its Special Emphasis Programs.  Each OSHA Area Office targets employers covered by National Emphasis Programs, such as for nursing or personal care facilities, as well as Local Emphasis Programs, which focus on certain high hazard industries, occupations, or hazards in the geographic area covered by an OSHA Area Office.  For example, the Tampa, Florida Area Office has targeted manufacturers of concrete products whose employees are exposed to silica dust.  Although OSHA does not publish a list of these programs, you can ascertain whether any of your employer’s facilities are covered by a Special Emphasis Program by contacting your local OSHA Area Office.  If your company is in a Standard Industrial Classification (SIC) code or has jobs or exposures covered by a National or Local Emphasis Program, those facilities are more likely to be inspected by OSHA.

FAQ – 3:
What is OSHA likely to look at during an inspection?

Answer:
The first step in being prepared for a visit from OSHA is to determine what your compliance requirements are.  The OSHA website, www.osha.gov, itself provides you with a great resource.  First, you can review your company’s entire OSHA inspection history—as can anyone else, including your company’s competitors.  There on OSHA’s website for all of the world to see is a complete history of every visit that OSHA has made to any of your facilities, the specific citation items that were alleged,  the proposed penalties,  and the ultimate outcome of the citations that were issued.  This resource shows you what OSHA has found during all of its inspections at any of your facilities and thus provides you with a good starting point for identifying what your facilities should be focusing on to be in compliance when OSHA arrives for an inspection.  

When you search the inspection history for your company and its subsidiaries, you will see a Standard Industrial Classification or (SIC) code listed for each inspected facility.  These SIC codes may or may not be accurate, but they lead to another invaluable source of information:  OSHA standards for which the Agency has cited all employers in particular SIC codes.  You can see the most frequently cited OSHA standards for any given SIC classification.  In combination with your own company’s inspection history, you now have a very good idea about what OSHA will be looking for when it arrives to conduct an inspection.

Employers should also maintain, review, and update all written programs and records required by OSHA, because some or all of these are ordinarily reviewed during an OSHA inspection.  The following is a checklist of ten of the most commonly inspected of the required written materials:
(1)
Injury and illness records (OSHA 300 Logs and 301 Incident Reports);

(2)
Certification of workplace hazard assessment and personal protection equipment 
selection;

(3)
Hazard communication program (including written program, material safety data 
sheets (MSDSs), labels, chemical list, and training documentation);

(4)
Emergency evacuation and fire protection plans; 

(5)
Bloodborne pathogen exposure control plan;

(6)
Lockout/Tagout program, machine-specific lockout/tagout procedures, and 
 
required inspection and training documentation;

(7)
Periodic exposure monitoring and medical surveillance records as required by 
various health standards, if applicable;

(8)
Respiratory protection program, if applicable;


(9)
Permit-required confined spaces program, if applicable; and

(10)
Process safety management program, if applicable.

FAQ – 4:

Should my company be conducting its own safety and health inspections of its facilities?

Answer:

Regular safety inspections, audits, and accident/near miss and complaint investigations are essential to making sure that a facility is in compliance with OSHA standards.  Most safety inspections and accident/near miss investigations are routinely conducted by supervisors or hourly paid employees.  These inspections and investigations are typically in writing and are discoverable by OSHA during an inspection or during the litigation of a contested OSHA citation. You should make sure that the Company’s facilities develop closure systems for all such inspections and investigations.

The documentation of inspections, audits, and accident/near-miss investigations establishes, to some degree, an employer’s awareness of workplace hazards.  These documents sometimes become the “smoking guns” that form the basis for a Willful citation.  In the event of a fatality or serious injury, “smoking gun” documents may also support a plaintiffs’ attorney’s attempt to circumvent the exclusive remedy provision of a state workers’ compensation statute and sue for damages.  The key then is to make sure that each of your facilities creates a process or system to monitor all deficiencies or non-compliance identified as a result of inspections, audits, or accident/near-miss investigations and, most importantly, document that the problems have been resolved or closed out.

FAQ – 5:

How do I defend myself if I get an OSHA citation?

Answer:

Employers have 15 working days from receipt of an OSHA citation to file a notice of contest with the Director of the OSHA Area Office that issued the citations.  In the notice of contest, the employer should indicate the OSHA inspection number and state whether the employer is contesting the citations in their entirety, including the alleged violations, abatement dates, and proposed penalties, or just certain parts of the citation.  The notice of contest should then be sent to the attention of the Area Director of the OSHA office that issued the citations, as well as any authorized employee representatives.  If there is no authorized employee representative, a copy of the citation and notice of contest should be posted where the employer’s employees can see them.  Failure to meet the 15-working-day deadline for filing a notice of contest means that the allegations in the citation become final and the employer loses its right to con​test the cita​tion or proposed penalties.  

Prior to the expiration of the 15-working-day contest deadline, the cited em​ployer may request an informal conference with the OSHA Area Director to discuss the case.  OSHA authorizes it Area Directors to reach settlement agreements with employers that adjust citations and penalties to avoid prolonged legal disputes.  OSHA must conduct the informal conference within the 15-working-day contest period.  

If the written notice of contest has been filed within the required 15 working days, the OSHA Area Director forwards it to the Occupational Safety and Health Review Commission. The Commission is an independent federal agency created by the OSH Act to decide contested OSHA citations and penalties.  Properly contested citations are set for formal hearing before an administrative law judge.  Employers and affected employees or their representatives may participate in this hearing.  Once the administrative law judge has ruled, any party to the case may request a further review by the Commission.  Any of the three Commissioners also may, at his or her own motion, bring a case before the Commission for review.  Employers and OSHA may appeal Commission rulings to the appropriate U.S. Court of Appeals.



