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American Recovery and
Reinvestment Act of 2009
7 (ARRA)

» Signed into law on February 17,
2009

— create jobs
— restore economic growth
— strengthen America’s middle class

* ARRA significantly impacted the
Consolidated Omnibus Budget
Reconciliation Act (COBRA)




Dana L. Thrasher
Robert S. Ellerbrock, lll

Jay P. Turner

COBRA Subsidy

Federal government now offering premium
assistance to “assistance eligible individuals”
(AEI) in the form of a 65% subsidy for
COBRA coverage

65% will initially be paid by the employer and
refunded in the form of a tax credit

35% must be paid by the AEIl or someone on
behalf of the AEI (not the employer)

The Congressional Budget Office and Joint
Committee on Taxation estimate that by the
end of 2009, 7 million adults and dependents
will receive COBRA premium assistance



Who Is An AEI?

Individual who lost group health
aapwwal coverage due to an “involuntary

Robert S. Ellerbrock, lll

termination” occurring between
September 1, 2008 and
December 31, 2009, as well as
his/her spouse and covered
dependents (“qualified
beneficiaries” only)




Who Is An AEI?

* |Individuals who become eligible for
COBRA due to a qualifying event other
Dara L Thrasher than involuntary termination (such as
Robert . Ellerbrock, I reduction in hours, divorce or loss of

Jay P. Turner dependent status) are not eligible to
receive the subsidy

* Individuals who are eligible for
coverage under Medicare or another
group health plan are not eligible for the
subsidy




What Is An Involuntary
Termination Under ARRA?

=« Does not include terminations for gross
misconduct or voluntary resignation

* |tis unclear whether the following are
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SHERTEEN  considered “involuntary terminations”
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— “Good Reason” terminations — employee
quits due to being subjected to adverse
employment action

— Employees who are laid off
— Employees who are offered and take a
severance package from their employer
* IRS will be issuing further guidance to
define “involuntary termination”




Is “Involuntary”?

+ The employer will initially make the
judgment call as to whether it is an
Dana L. Thrasher “involuntary termination”

R - |f the employer determines that the
iIndividual was not involuntarily
terminated, the individual may appeal
the determination to the government
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Is “Involuntary”?

— Department of Labor will handle
appeals related to private sector
employer ERISA plans
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Robert S. Ellerbrock, — DHHS will handle federal, state, and
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local government plans

— The Departments have 15 days from
receipt of the appeal to complete the
review process

— If the appeal is denied, the individual
IS entitled to judicial reviews, but the
reviewing court must give deference
to DOL’s or HHS’ decision
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Is There An Income Limit?

Certain high income individuals are not eligible for
premium assistance

The amount received will be phased out for AEls with
an adjusted gross income between $125,000 and
$145,000 ($250,000 and $290,000 for joint returns)

AEls with an adjusted gross income that exceeds
$145,000 ($290,000) that receive the subsidy will have
to repay the entire amount to the government

If an AEI exceeds the adjusted gross income limit for the
year, his/her taxable income will be increased by the full
amount of the subsidy, unless the AEI elects to waive
the subsidy

— such waiver must be provided to employer, may not
be revoked, and applies to all periods of coverage



Is There An Income Limit?

— The permanency of the waiver should be
considered when waiving this right (see below)

Lisa (single)
Involuntarily terminated December 1, 2009
Dana L. Thrasher Waived SUbSidy

Robert S. Ellerbrock, Ii 2009 adjusted gross income - $176,000
Jay P. Turner (not eligible for subsidy)

2010 adjusted gross income - $75,000
(eligible for subsidy)

Although Lisa would have been eligible for the subsidy in
2010, because she initially waived the subsidy, she
would not be able to receive it.

Had she not waived the subsidy, she would have had to
repay the assistance received from December 1, 2009 —
December 31, 2009 but would be able to receive the
subsidy for the remaining eight months in 2010.
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3 ” Who Determines Whether The
B L. Limit is Exceeded?

 The burden to determine whether an AEl is a high
income individual does not fall to the employer

 Employers are to treat all involuntarily terminated
Dana L. Thrasher . ) d | f th AEI
Robert S. Ellerbrock, Il individuals as if they are S

Jay P. Turner » Employers are not required to determine eligibility
for other health plan coverage
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COBRA Notice Requirements

A

 Current COBRA notice must be revised and
include the following:

— availability of the subsidy and requirements
Dana L. Thrasher for reCeiVin It
Robert S. Ellerbrock, lll g

Jay P. Turner — detalls regarding special enrollment period
and eligibility for enrollment during this
period

— statement that it is AEl's responsibility to tell
employer when the AEI no longer qualifies
for the subsidy due to becoming eligible
under another group health plan

— If employer offers lower cost coverage,
information regarding this coverage and its
availability
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8. ' COBRA Notice Requirements

"+ Individuals who experienced any kind of

qualifying event (regardless of whether or not
such event qualified them for the subsidy)
between September 1, 2008 and February 17,
2009 should receive a revised notice

Notices distributed after February 17, 2009
should contain the new required language and
be distributed to all individuals who become
eligible for COBRA coverage

These notices will need to be used until
December 31, 2009 after which point
terminated employees will no longer be eligible
for the subsidy



COBRA Notice Requirements

- 7« Department of Labor issued sample notices
on March 19, 2009 (www.dol/gov/cobra).

— Model General Notice (full version)
Dana L. Thrasher

S e I — Model General Notice (abbreviated
Jay P. Turner ve rS|On)

— Model Notice in Connection with
Extended Election Periods

— Model Alternative Notice



Model General Notice (full version)

"%« For individuals who become eligible for COBRA
between September 1, 2008 and December 31, 2009
and have not yet received a notice

— NOTE: this goes to all individuals eligible for
COBRA regardless of whether or not they are
eligible for the subsidy

* Notice contains:
— COBRA Continuation Coverage Election Form

— Form for Switching COBRA Continuation Coverage
Benefit Options (if company decides to offer an
alternative coverage option)

— Request For Treatment as an AEI

— Participant Notification — participants will use this
form to notify employers when they become eligible
for coverage under another group health plan or
Medicare
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Model General Notice
(abbreviated version)

* « For individuals who become eligible for
COBRA on or after September 1, 2008 and
are currently enrolled in COBRA
Dana L. Thrasher — NOTE: this goes to all individuals enrolled
ronen s, memrodh in COBRA regardless of whether or not
R they are eligible for the subsidy

* Notice contains:
— Same forms as the full version with the
exception of the COBRA Continuation
Coverage Election Form

— Does not contain general explanatory
information about COBRA coverage




| " E u o . .
3 u‘ Model Notice in Connection With
sl il Extended Election Periods

* « For individuals who became eligible for
COBRA between September 1, 2008 and
February 17, 2009 but are not currently
Dana L. Thrasher enrolled in COBRA

ronen s, memrodh — NOTE: this goes to all individuals eligible
o for COBRA regardless of whether or not
they are eligible for the subsidy

* Notice contains:
— Same forms as the full version

— Explanatory information is focused more on
specific individuals referenced above,
including information about the special
enrollment period
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Model Alternative Notice

For plans subject to state coverage provisions
instead of COBRA rules

Does not contain state-specific information —
must be modified to comply with the laws of
the applicable state

AEls paying premiums for state continuation
coverage will be eligible to receive the subsidy

State continuation coverage programs are not
required to offer the “special enrollment
period” although some may choose to do so

Notice contains:
— Same forms as the full version



When Does the Subsidy End?

B Subsidy ends after the AEI has
received the subsidy for nine months
(or shorter, if applicable)

Dana L. Thrasher . ..
ramai < AEls will no longer be eligible for the

Jay P. Turner subsidy on the day they become eligible

for coverage under Medicare or another

group health plan

— NOTE: This does not necessarily
mean coverage under their own plan
through attainment of a new job. If
they are eligible for coverage under a
spouse’s plan, they are NOT eligible
for the subsidy.



When Does the Subsidy End?

* |t is the employee’s responsibility
to notify the employer if he/she
B becomes eligible under another
Jay P. Turner group health plan, and thus
ineligible for the subsidy

 Failure to timely report such
ineligibility will result in a fine of
110% of the total cost of COBRA
subsidy




Alternative Coverage Options

 ARRA allows AEls to select alternate
coverage if offered by the plan sponsor,
provided that such election
e n e — cannot exceed the cost of the COBRA
| premium for the coverage which they were
enrolled in prior to termination

— cannot be limited solely to dental, vision,
counseling or referral services
— must be made available to active
employees
 If such alternative option is made available

and it complies with the above rules, it is
considered continuation coverage and will be

eligible for the subsidy

Jay P. Turner




Alternative Coverage Options

- Information about such alternative
options must be in the revised
Dana L. Thrasher COBRA nOtice
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AR © AE| has 90 days after notification
to elect this alternative coverage

option
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Special Enroliment Period

AEls terminated between September 1, 2008
and February 17, 2009 who did not elect
COBRA coverage or let coverage lapse due to
nonpayment will be allowed a “special
enrollment period”

These AEIls must receive a revised COBRA
notice and have 60 days from the time they
receive that notice to elect coverage

Such coverage will begin on the first period of
coverage on or after February 17, 2009

If they were terminated prior to February 17,
2009, and elect coverage upon receipt of the
new notice, they will not have to back-pay
premiums for periods prior to February 17,
2009



Special Enroliment Period

. They will be able to receive the subsidy for
nine months; however, COBRA coverage will
end 18 months from the date of initial

Dana L. Thrasher

Robert S. Ellerbrock, Il coverage loss
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EXAMPLE

Joe loses coverage due to an involuntarily termination on
September 1, 2008, but due to the high cost of COBRA
does not elect coverage. After learning of the subsidy, he
elects coverage effective March 1, 2009. He will receive
the subsidy until December 1, 2009 (9 months from the
date coverage was elected). His COBRA coverage will
end on March 1, 2010 (18 months after initial coverage
loss).




Special Enroliment Period

eI you have already drafted and
distributed notices, your 60-day
e special enrollment period started
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LR the day those notices were
distributed

* |f not, your 60-day special
enroliment period will begin when
the revised notices are distributed



The Grace Period

| ARRA was effective immediately (on
February 17, 2009); however,
implementation of the reduced premium
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 Employers have a 60-day grace period
to continue charging the full COBRA
premium as long as the difference is
reimbursed to the AEI or credited
toward future payments

* You should review policies and
procedures to ensure these amounts
are refunded or credited to AEls




HIPAA Pre-Existing
Condition Exclusion

* AEIls who did not initially elect
COBRA coverage and later elect it
s  during the special enroliment
T AL period will not be deemed to have
experienced a “gap” in coverage
under HIPAA's pre-existing
condition rules




JJ Premium Reimbursement

#% + The person submitting for the subsidy
reimbursement must:
— attest to each AEI for which they take a
L Thraher reimbursement credit
— report the offset amount of employment

Robert S. Ellerbrock, lll
Jay P. Turner tax withheld
— provide tax identification numbers for
iIndividuals for which credit was taken

Internal Revenue Service issued a revised
2009 Form 941 for reporting amount paid

for subsidy
— should be used for first 2009 quarterly

return



JJ Premium Reimbursement

"E$2 . Changes to Form 941
— Line 12a — report “COBRA premium
assistance payments”
Dana L. Thrasher — Line 12b — report number of AEls
Robert S. Ellerbrock, Ii receiving premium assistance

Jay . Turner - If credit amount exceeds payroll taxes,
entities may either receive the additional
amount by offsetting payroll tax deposits or
claim it as an overpayment at the end of the

quarter



Premium Reimbursement

« The following documentation must be
maintained for the credit claimed:

Dana L. Thrasher — receipt (including date and amount) of the
Robert S. Ellerbrock, Il AEl's 35% of COBRA premiums

Jay P. Turner

— for insured plans, copy of invoice or
statement from carrier and proof of timely
payment of full premium

— self-insured plan, proof of premium amount
and coverage provided to AEI

— Attestation of involuntary termination
(including date of termination)




Premium Reimbursement

— Proof of AEl's eligibility for COBRA
coverage and election of such coverage
from 9/1/08 — 12/31/09

Robert S. Ellerbrock, Il — Record of SSNs of covered employees,
JaviEe amount of subsidy reimbursed with respect

to each covered employee and number of

individuals for which subsidy was paid

— Other documents necessary to verify
correct amount of reimbursement
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Coordmatlon of Reimbursement

"« Entities may only be reimbursed for 65% of the
amount the AEl is required to pay

rpsmsel © Companies that pay 100% of COBRA

Robert S. Ellerbrock, Ii premium are not eligible for reimbursement
Jay P. Turner

« Entities may want to reconsider practice of
offering employee COBRA subsidies




No Employer 50% Employer
Entity Subsidy/65% Gov. Subsidy/65% Gov.
Subsidy Subsidy
Premium Amount $1,000 $1,000
AEI $350 $175
Company $0 ($650 advanced is $500 ($825; $325
credited advanced is credited)
Government $650 $325

As you can see in the above example, the majority of the
$500 employer subsidy ($325) reduces the cost to the

government of providing the government subsidy. Since the

intent of the employer subsidy is to make COBRA

continuation affordable for a reasonable transition period,
companies are reevaluating the need to provide direct

employer COBRA subsidies as the same result is reached

with the government subsidy alone.




Recommended Actions

"« Identify all individuals who have
become eligible for COBRA since
A September 1, 2008 and separate
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— Those who elected COBRA and
remain covered

— Those who elected COBRA but have
dropped coverage

— Those who never elected COBRA




Recommended Actions

"« For individuals who have become eligible for
COBRA since September 1, 2008, determine
which individuals (including spouse and

Dana L. Thrasher

Robert S. Ellerbrock, I dependents) became eligible due to the
Jay P. Turner employee’s “involuntary termination.” Separate
Into groups:
— Those who clearly were involuntarily
terminated

— Those who clearly terminated voluntarily

— Questionable situations — wait for
government guidance




Recommended Actions

. Prepare new COBRA notices and
update all communications and
documents for same

Jay P Tamer — Priority is the special enrollment
period notice which must be
distributed by April 18, 2009

* Determine whether alternative

coverage is/will be made available
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Recommended Actions

« Work with vendors and internal HR, payroll
and systems staff to determine new processes
D L Thracher required to determine eligibility for assistance

Robert S. Ellerbrock, I (i.e., coding of terminations as “involuntary”

Jay P. Turner and not for gross misconduct, process to notify
vendor of individual’s eligibility for subsidy,
process to receive notification to stop subsidy
when eligibility ends and to reinstate the 100%
premium, process for coordinating the 65%
subsidy paid/claimed with the filing of Form
941, process to credit or refund overpayments
to participants, etc.)
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Recommended Actions

"« Review offer of employer subsidies

el ¢ Evaluate and plan for potential
s iImpact on claims experience and
T administrative costs of increased
COBRA participation
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