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%HIRUH�WKH�&RXUW�DUH�'HIHQGDQWV�*LOUR\�3ROLFH�&KLHI�'HQLVH�7XUQHU��2IILFHU�5R\FH�+HDWK��&DSWDLQ�-RVHSK�'HUDV�
&DSWDLQ�.XUW�6YDUGDO��&RPPXQLFDWLRQV�6XSHUYLVRU�6WHYHQ�<Q]XQ]D��DQG�+XPDQ�5HVRXUFHV�'LUHFWRU�5LVN�0DQDJHU
/H$QQ�0F3KLOOLSV
�PRWLRQ�WR�GLVPLVV�WKH�ILUVW�DPHQGHG�FRPSODLQW��'HIHQGDQWV�$PHULFDQ�)HGHUDWLRQ�RI�6WDWH��&RXQW\�
DQG�0XQLFLSDO�(PSOR\HHV���$)6&0(���DQG�$)6&0(�&RXQVHO����$)6&0(�/RFDO�����2UJDQL]LQJ�'LUHFWRU�-RKQ
7XFNHU
V�PRWLRQ�WR�GLVPLVV�WKH�ILUVW�DPHQGHG�FRPSODLQW��DQG�WKH�SDUW�RI�'HIHQGDQWV�&LW\�RI�*LOUR\�DQG�*LOUR\�3ROLFH
'HSDUWPHQW
V�PRWLRQ�WR�VWULNH�WKH�ILUVW�DPHQGHG�FRPSODLQW�XSRQ�ZKLFK�WKH�&RXUW�SUHYLRXVO\�GHIHUUHG�UXOLQJ��(&)�1RV�
������������+DYLQJ�FRQVLGHUHG�WKH�VXEPLVVLRQV�RI�WKH�SDUWLHV��WKH�UHOHYDQW�ODZ��DQG�WKH�UHFRUG�LQ�WKLV�FDVH��WKH�&RXUW
JUDQWV�ERWK�PRWLRQV�WR�GLVPLVV�WKH�)$&�DQG�GHQLHV�DV�PRRW�WKH�DUJXPHQW�UHPDLQLQJ�IURP�WKH�PRWLRQ�WR�VWULNH�
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3ODLQWLII�3DWULFLD�+DUUHOO���+DUUHOO���ZRUNHG�DV�D�3XEOLF�6DIHW\�&RPPXQLFDWRU�IRU�WKH�*LOUR\�3ROLFH�'HSDUWPHQW���*3'��
IRU�DERXW����\HDUV��)LUVW�$PHQGHG�&RPSODLQW���)$&����(&)�1R�����x�����+DUUHOO�ZDV�WHUPLQDWHG�RQ�0DUFK����������
EDVHG�RQ�+DUUHOO
V�DOOHJHG�PLVFRQGXFW�WRZDUG�+DUUHOO
V�WUDLQHHV��,G��x�����+DUUHOO�GLVSXWHV�WKDW�VKH�PLVWUHDWHG�KHU
WUDLQHHV�

+DUUHOO�DOOHJHV�WKDW�WKH�*3'�KDG�D�SHUYDVLYH�FXOWXUH�RI�VH[XDO�PLVFRQGXFW�DQG�WKDW�VKH�ZDV�ILUHG�LQ�UHWDOLDWLRQ�IRU�KHU
UHIXVDO�WR�FRQGRQH�RU�HQJDJH�LQ�WKH�FXOWXUH�RI�VH[XDO�PLVFRQGXFW��,G��xx��������+DUUHOO�DOOHJHV�D�UDQJH�RI�VH[XDO
PLVFRQGXFW��LQFOXGLQJ�SROLFH�RIILFHUV�KDYLQJ�VH[�ZLWK�PHPEHUV�RI�WKH�*LOUR\�([SORUHUV��D�JURXS�IRU����WR����\HDU�ROGV�
VH[XDOO\�H[SOLFLW�FRQYHUVDWLRQV�EHWZHHQ�HPSOR\HHV�DW�ZRUN��VXSHUYLVRUV�ZDWFKLQJ�SRUQRJUDSK\�LQ�IURQW�RI�WKHLU
HPSOR\HHV�RXWVLGH�WKH�ZRUNSODFH��DQG�QXGLW\�DW�ZRUN�VSRQVRUHG�VRFLDO�HYHQWV��DPRQJ�RWKHU�WKLQJV��,G��x����

2Q�1RYHPEHU�����������+DUUHOO�OHIW�KHU�VKLIW����PLQXWHV�HDUO\�EHFDXVH�D�FDOO�FDPH�LQ�WKDW�*3'�2IILFHU�5D\
+HUQDQGH]��D�FORVH�IULHQG�RI�+DUUHOO
V��>
�@�ZDV�XQFRQVFLRXV�DQG�QRW�EUHDWKLQJ��,G��x��������+DUUHOO�OHIW�ZRUN�WR�JR�WR
2IILFHU�+HUQDQGH]
V�KRPH��,G��x�����2IILFHU�+HUQDQGH]�GLHG�WKDW�QLJKW�IURP�D�KHDUW�DWWDFN��+DUUHOO�ZDV�ODWHU�GLVFLSOLQHG
IRU�OHDYLQJ�KHU�SRVW�HDUO\��6KH�FRQWHQGV�WKH�GLVFLSOLQH�ZDV�XQZDUUDQWHG��,G��xx�������

,Q�DERXW�������+DUUHOO�LQVLVWHG�WKDW�RIILFHUV�IROORZ�SURWRFRO�LQ�WKHLU�UDGLR�FRPPXQLFDWLRQV�ZLWK�GLVSDWFK��+DUUHOO�DOOHJHV
WKDW�LQ�UHWDOLDWLRQ�IRU�KHU�HIIRUWV�WR�LQVWLOO�SURIHVVLRQDOLVP��WKH�RIILFHUV�UHIXVHG�WR�DFNQRZOHGJH�KHU�SUHVHQFH��VSHDN�WR
KHU��RU�ORRN�DW�KHU��*3'�2IILFHU�*HRII�*XHULQ�ODWHU�WHDUIXOO\�DFNQRZOHGJHG�WR�+DUUHOO�WKDW�WKH�RIILFHUV�KDG�EHHQ
LQVWUXFWHG�E\�WKHLU�6HUJHDQW�WR�LJQRUH�+DUUHOO��,G��xx�������

+DUUHOO�DOOHJHV�WKDW�LQ������VKH�ZDV�LQYHVWLJDWHG�DQG�UHFHLYHG�D�ZULWWHQ�UHSULPDQG�DIWHU�ZDUQLQJ�-XOLH�,QHV��D�*3'
HPSOR\HH��WR�EH�FDUHIXO�DURXQG�*3'�2IILFHU�+HDWK�DQG�0V��$UWKXU��DQRWKHU�*3'�HPSOR\HH��ZKRP�+DUUHOO�DOOHJHV�DUH
IUHTXHQWO\�LQYROYHG�LQ�VH[XDO�PLVFRQGXFW��,G��xx��������+DUUHOO�DOOHJHV�WKDW�KHU�VXSHUYLVRUV�NQHZ�RI�DQG�DFNQRZOHGJHG
0V��$UWKXU
V�LQDSSURSULDWH�EHKDYLRU�EXW�QHYHUWKHOHVV�GLVFLSOLQHG�+DUUHOO��,G��xx�������

+DUUHOO�FRQWHQGV�WKDW�VKH�UHFHLYHG�WKUHDWHQLQJ�QRWHV�LQ�KHU�PDLOER[�DW�ZRUN�DQG�RQ�KHU�FDU��7KH�QRWH�RQ�KHU�FDU
DOOHJHGO\�VDLG���%HWWHU�ZDWFK�\RXU�EDFN��ELWFK���,G��x����

+DUUHOO�DOVR�DOOHJHV�WKDW�VKH�ZDV�GLVFULPLQDWHG�EDVHG�RQ�KHU�DJH�DQG�JHQGHU��,G��x��������,Q�2FWREHU�������*3'
&DSWDLQ�'HUDV�DOOHJHGO\�WROG�+DUUHOO�WKDW��<RX�DQG�WKH�SHRSOH�ZKR�KDYH�EHHQ�KHUH�D�ORQJ�WLPH�WKLQN�\RXU�VKLW�GRQ
W
VWLQN���,G��x�����+DUUHOO�FRQWHQGV�WKDW�HYHQ�WKRXJK�VKH�ZDV�WKH�PRVW�VHQLRU�GLVSDWFKHU��DQG�WKXV�ZDV�HQWLWOHG�E\
FXVWRP�WR�FKRRVH�ZKLFK�VKLIWV�WR�ZRUN��2IILFHU�'HUDV�EHJDQ�DVVLJQLQJ�KHU�WR�XQGHVLUDEOH�QLJKW�DQG�ZHHNHQG�VKLIWV�DQG
DOORZHG�\RXQJHU��OHVV�H[SHULHQFHG�IHPDOH�GLVSDWFKHUV�WR�WDNH�WKH�PRUH�IDYRUDEOH�ZHHNGD\�VKLIWV��,G��x�����2IILFHU
'HUDV�DOVR�RYHUORDGHG�+DUUHOO�ZLWK�GLVSDWFK�GXWLHV��WUDLQLQJ�GXWLHV��DQG�RYHUWLPH��,G��x�����:KHQ�+DUUHOO�FRPSODLQHG
WKDW�WKH�ZRUN�ZDV�WRR�PXFK�IRU�RQH�SHUVRQ�WR�KDQGOH��VKH�ZDV�VXEMHFWHG�WR�GLVFLSOLQH��,G�

+DUUHOO�DOOHJHV�WKDW�VKH�ZDV�LQYHVWLJDWHG�ZLWKRXW�MXVWLILFDWLRQ�DJDLQ�LQ������DQG�ZDV�WHUPLQDWHG�RQ�0DUFK�����������,G�
xx��������7KH�LQYHVWLJDWLRQ�ZDV�UHODWHG�WR�+DUUHOO
V�DOOHJHG�PLVWUHDWPHQW�RI�KHU�WUDLQHHV�DQG�DQ�DOOHJHG�GLVFULPLQDWRU\
UHPDUN��LQ�ZKLFK�+DUUHOO�FRPPHQWHG�WR�RQH�RI�KHU�/DWLQD�WUDLQHHV�WKDW�WKH�WUDLQHH��PLJKW�EH�PLVWDNHQ�IRU�WKH�FOHDQLQJ
ODG\���,G��xx��������+DUUHOO�GHQLHV�WKDW�VKH�PLVWUHDWHG�KHU�WUDLQHHV�DQG�DUJXHV�WKDW�WKH�UHPDUN�ZDV�WDNHQ�RXW�RI
FRQWH[W��+DUUHOO�VWDWHV�WKDW�+DUUHOO�LV�KDOI�6DOYDGRUDQ�DQG�KDOI�1DWLYH�$PHULFDQ��DQG�KDG�WROG�WKH�WUDLQHH�WKDW�+DUUHOO
KDG�EHHQ�PLVWDNHQ�IRU�D�FOHDQLQJ�ODG\�ZKHQ�DW�D�SXEOLF�VDIHW\�FRQIHUHQFH�LQ�&RORUDGR��:KHQ�WKH�WUDLQHH�FRPPHQWHG
WKDW�SHRSOH��VRPHWLPHV�ORRN>HG@�DW�>KHU@�IXQQ\��LQ�KHU�JDWHG�FRPPXQLW\��+DUUHOO�FRPPHQWHG�WKDW�SHUKDSV�WKH�RWKHU
UHVLGHQWV�PLVWRRN�WKH�WUDLQHH�IRU�WKH�FOHDQLQJ�ODG\��DV�KDG�KDSSHQHG�WR�+DUUHOO�LQ�&RORUDGR��,G��x����

+DUUHOO�DOOHJHV�WKDW�VKH�UHTXHVWHG�DVVLVWDQFH�IURP�$)6&0(��KHU�XQLRQ��LQ�KDQGOLQJ�WKH������LQYHVWLJDWLRQ��EXW�WKH
XQLRQ�ZDV�>
�@�QRW�UHVSRQVLYH��,G��xx��������$)6&0(�&RXQVHO����$)6&0(�/RFDO�����2UJDQL]LQJ�'LUHFWRU�-RKQ
7XFNHU�WKHQ�UHSUHVHQWHG�WR�+DUUHOO�EHWZHHQ�0DUFK������DQG�0D\������WKDW�WKH�XQLRQ�ZRXOG�WDNH�RYHU�KHU�FDVH
FKDOOHQJLQJ�KHU�WHUPLQDWLRQ��,G��xx��������+RZHYHU��RQ�-XO\�����������ZLWKRXW�QRWLFH�RU�ZDUQLQJ��7XFNHU�LQIRUPHG
+DUUHOO�WKDW�WKH�XQLRQ�QR�ORQJHU�IHOW�KHU�FDVH�ZDV�ZLQQDEOH�DQG�WKXV�WKDW�WKH�XQLRQ�ZRXOG�QR�ORQJHU�UHSUHVHQW�KHU��,G��x
����2Q�$XJXVW����������+DUUHOO�UHTXHVWHG�IURP�7XFNHU�FRSLHV�RI�OHJDO�DQDO\VHV��QRWHV�IURP�LQWHUYLHZV��DQG�RWKHU
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GRFXPHQWDWLRQ�UHODWHG�WR�KHU�FDVH��,G��x�����2Q�$XJXVW�����������7XFNHU�UHVSRQGHG�WKDW��WKHUH�DUH�QR�ZULWWHQ
GRFXPHQWV�WKDW�FRQWDLQ�D�OHJDO�DQDO\VLV�RI�\RXU�FDVH���,G��x����

2Q�'HFHPEHU�����������+DUUHOO�ILOHG�FRPSODLQWV�ZLWK�WKH�((2&�DQG�&DOLIRUQLD
V�'HSDUWPHQW�RI�)DLU�(PSOR\PHQW�DQG
+RXVLQJ���')(+���DJDLQVW�WKH�&LW\�RI�*LOUR\��*3'�&KLHI�7XUQHU��*3'�2IILFHU�+HDWK��DQG�*3'�&DSWDLQ�'HUDV��LQ�ZKLFK
VKH�DOOHJHG�GLVFULPLQDWLRQ�EDVHG�RQ�KHU�DJH�DQG�VH[��([��$�WR�)$&��(&)�1R��������2Q�0D\�����������+DUUHOO
V
FRXQVHO�DPHQGHG�WKH�')(+�FRPSODLQW�WR�DGG�UHVSRQGHQWV�7XFNHU��*3'�&RPPXQLFDWLRQV�6XSHUYLVRU�<Q]XQ]D��*3'
+XPDQ�5HVRXUFHV�'LUHFWRU�5LVN�0DQDJHU�0F3KLOOLSV��*3'�&DSWDLQ�6FRWW�6PLWKHH��QRW�D�GHIHQGDQW�LQ�WKH�LQVWDQW
FDVH���DQG�$)6&0(��6HH�(&)�1R�������DW�����+RZHYHU��LQVWHDG�RI�DGGLQJ�$)6&0(��')(+�DGGHG��-RVHSK
*X]\QVNL���WKH�:HVWHUQ�5HJLRQDO�'LUHFWRU�RI�$)6&0(�,QWHUQDWLRQDO��6HH��LG��DW�����(&)�1R�����DW����+DUUHOO
V�FRXQVHO
ZURWH�WR�')(+�IRU�FODULILFDWLRQ�DQG�H[SODLQHG�WKDW�WKH�OLVWHG�UHVSRQGHQW�VKRXOG�EH�$)6&0(��(&)�1R�������DW����
6KDKPDLOD�.KDQ��D�')(+�HPSOR\HH��UHVSRQGHG�WKDW��>W@KH�UHVSRQGHQW�KDV�WR�EH�D�QDPH�DQG�-RVHSK�ZDV�OLVWHG�DV�D
FRQWDFW�SHUVRQ�IRU�$)6&0(����,G��DW�����+DUUHOO
V�FRXQVHO�WKDQNHG�0V��.KDQ�IRU�WKH�FODULILFDWLRQ�DQG�GLG�QRW�SUHVV�WKH
LVVXH�IXUWKHU��,G��2Q�0D\�����������+DUUHOO�UHFHLYHG�D�ULJKW�WR�VXH�QRWLFH�IURP�')(+���,G��DW����

,,��352&('85$/�+,6725<
2Q�$XJXVW����������+DUUHOO�ILOHG�D�FRPSODLQW�LQ�VWDWH�FRXUW�DJDLQVW�WKH�&LW\�RI�*LOUR\��*3'��ZKLFK�LV�D�GHSDUWPHQW�RI
WKH�&LW\�RI�*LOUR\���WKH�$)6&0(��DQG�'RHV�������(&)�1R������DW����7KH�VWDWH�FRXUW�FRPSODLQW�FRQWDLQHG����FDXVHV�RI
DFWLRQ������DJH�GLVFULPLQDWLRQ���&DO��*RY��&RGH�i��������������JHQGHU�GLVFULPLQDWLRQ���&DO��*RY��&RGH�i�������������
VH[XDO�KDUDVVPHQW���&DO��*RY��&RGH�i��������������IDLOXUH�WR�SUHYHQW�GLVFULPLQDWLRQ�DQG�KDUDVVPHQW���&DO��*RY��&RGH
i�������N���������ZKLVWOHEORZHU�UHWDOLDWLRQ���&DO��/DERU�&RGH�i���������������UHWDOLDWLRQ���&DO��*RY��&RGH�i�������������
ZURQJIXO�WHUPLQDWLRQ�LQ�YLRODWLRQ�RI�SXEOLF�SROLF\������EUHDFK�RI�GXW\�RI�IDLU�UHSUHVHQWDWLRQ������QHJOLJHQW�DQG�LQWHQWLRQDO
PLVUHSUHVHQWDWLRQ�������QHJOLJHQW�DQG�LQWHQWLRQDO�LQIOLFWLRQ�RI�HPRWLRQDO�GLVWUHVV�������EUHDFK�RI�ZULWWHQ�DQG�LPSOLHG�LQ�
IDFW�FRQWUDFW�������EUHDFK�RI�WKH�LPSOLHG�FRYHQDQW�RI�JRRG�IDLWK�DQG�IDLU�GHDOLQJ��DQG������IHGHUDO�FLYLO�ULJKWV�YLRODWLRQ��
���8�6�&��i���������7KH�ILUVW�WKURXJK�VHYHQWK�DQG�WKLUWHHQWK�FDXVHV�RI�DFWLRQ�ZHUH�DJDLQVW�WKH�&LW\�RI�*LOUR\�DQG�*3'�
7KH�HLJKWK�DQG�QLQWK�FDXVHV�RI�DFWLRQ�ZHUH�DJDLQVW�$)6&0(��7KH�WHQWK�WKURXJK�WZHOIWK�FDXVHV�RI�DFWLRQ�ZHUH�DJDLQVW
DOO�GHIHQGDQWV��2Q�6HSWHPEHU����������WKH�&LW\�RI�*LOUR\�DQG�*3'��FROOHFWLYHO\���WKH�*LOUR\�'HIHQGDQWV���UHPRYHG�WKH
FDVH�WR�IHGHUDO�FRXUW��(&)�1R����

2Q�6HSWHPEHU�����������WKH�*LOUR\�'HIHQGDQWV�ILOHG�D�PRWLRQ�WR�GLVPLVV�WKH�FRPSODLQW�SXUVXDQW�WR�)HGHUDO�5XOH�RI
&LYLO�3URFHGXUH����E�����DQG�>
�@�WR�VWULNH�SRUWLRQV�RI�WKH�FRPSODLQW�SXUVXDQW�WR�)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH����I���
(&)�1R������07'����7KH�*LOUR\�'HIHQGDQWV�DUJXHG�WKDW�+DUUHOO
V�VHYHQWK��HOHYHQWK��DQG�WZHOIWK�FDXVHV�RI�DFWLRQ�IDLOHG
DV�D�PDWWHU�RI�ODZ�EHFDXVH�+DUUHOO�ZDV�D�SXEOLF�HPSOR\HH��07'�DW������7KH�*LOUR\�'HIHQGDQWV�DOVR�DUJXHG�WKDW
+DUUHOO
V�ILIWK��VHYHQWK��WHQWK��HOHYHQWK��DQG�WZHOIWK�FDXVHV�RI�DFWLRQ�PXVW�EH�GLVPLVVHG�EHFDXVH�+DUUHOO�IDLOHG�WR�DOOHJH
WLPHO\�FRPSOLDQFH�ZLWK�WKH�&DOLIRUQLD�7RUW�&ODLPV�$FW���,G��DW������)LQDOO\��WKH�*LOUR\�'HIHQGDQWV�DUJXHG�WKDW�+DUUHOO
V
SUD\HU�IRU�SXQLWLYH�GDPDJHV�VKRXOG�EH�VWULFNHQ�SXUVXDQW�WR�5XOH����I��EHFDXVH�SXQLWLYH�GDPDJHV�FDQQRW�EH�UHFRYHUHG
DJDLQVW�D�SXEOLF�HQWLW\�DV�D�PDWWHU�RI�ODZ���,G��DW�����

+DUUHOO
V�UHVSRQVH�WR�WKH�PRWLRQ�WR�GLVPLVV�DQG�VWULNH�ZDV�GXH�6HSWHPEHU�����������+DUUHOO�GLG�QRW�ILOH�D�UHVSRQVH��2Q
2FWREHU����������WKH�&LW\�RI�*LOUR\�DQG�*3'�ILOHG�D�UHSO\�QRWLQJ�+DUUHOO
V�IDLOXUH�WR�RSSRVH�WKH�PRWLRQ�WR�GLVPLVV�DQG
VWULNH��(&)�1R�����

2Q�1RYHPEHU�����������+DUUHOO
V�FRXQVHO�ZURWH�D�OHWWHU�WR�WKH�&RXUW�H[SODLQLQJ�WKDW�+DUUHOO�HOHFWHG�QRW�WR�RSSRVH�WKH
PRWLRQ�WR�GLVPLVV�DQG�VWULNH�EHFDXVH�+DUUHOO�LQWHQGHG�WR�ILOH�DQ�DPHQGHG�FRPSODLQW��WR�DGGUHVV�WKH�LVVXHV�UDLVHG�E\
'HIHQGDQWV���(&)�1R������+DUUHOO�UHTXHVWHG�WKDW��WKH�&RXUW�UHIUDLQ�IURP�UXOLQJ�RQ�WKH�0RWLRQ�WR�'LVPLVV��EHFDXVH
+DUUHOO�EHOLHYHG��WKDW�WKH�DPHQGHG�SOHDGLQJ�Z>RXOG@�UHVROYH�PRVW��LI�QRW�DOO�RI�WKH�REMHFWLRQV�UDLVHG�E\�'HIHQGDQWV���,G�
7KH�*LOUR\�'HIHQGDQWV
�FRXQVHO�UHVSRQGHG�ZLWK�D�OHWWHU�WKDW�VDPH�GD\��LQ�ZKLFK�WKH�*LOUR\�'HIHQGDQWV
�FRXQVHO
H[SODLQHG�WKDW�+DUUHOO
V�FRXQVHO�KDG�RIIHUHG�RQ�2FWREHU����������WR�VHQG�D�SURSRVHG�DPHQGHG�FRPSODLQW�IRU�WKH
*LOUR\�'HIHQGDQWV
�UHYLHZ��(&)�1R������+RZHYHU��DV�RI�1RYHPEHU�����������WKH�*LOUR\�'HIHQGDQWV�KDG�QRW�UHFHLYHG
DQ\�SURSRVHG�DPHQGHG�FRPSODLQW�IRU�UHYLHZ��7KH�*LOUR\�'HIHQGDQWV�VWDWHG�WKDW�+DUUHOO�ZRXOG�QRW�EH�DOORZHG�WR
DPHQG�KHU�FRPSODLQW�ZLWKRXW�VWLSXODWLRQ�RU�WKH�&RXUW
V�SHUPLVVLRQ�SXUVXDQW�WR�5XOH������,G�
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2Q�1RYHPEHU�����������WKH�&RXUW�JUDQWHG�WKH�*LOUR\�'HIHQGDQWV
�PRWLRQ�WR�GLVPLVV�ZLWK�OHDYH�WR�DPHQG��(&)�1R�����
6SHFLILFDOO\��WKH�&RXUW�VWDWHG�WKDW��3ODLQWLII�VKDOO�ILOH�DQ�DPHQGHG�FRPSODLQW�ZLWKLQ����GD\V��,I�3ODLQWLII�IDLOV�WR�ILOH�DQ
DPHQGHG�FRPSODLQW�ZLWKLQ����GD\V�RU�WR�FXUH�WKH�GHILFLHQFLHV�LGHQWLILHG�LQ�'HIHQGDQWV
�6HSWHPEHU����������PRWLRQ�
WKH�&RXUW�ZLOO�GLVPLVV�3ODLQWLII
V�FDVH�ZLWK�SUHMXGLFH���,G�

2Q�'HFHPEHU�����������+DUUHOO�ILOHG�WKH�)$&��(&)�1R������7KH�)$&�DGGHG�VHYHUDO�LQGLYLGXDO�GHIHQGDQWV��DOO�RI�ZKRP
+DUUHOO�VXHG�LQGLYLGXDOO\�DQG�LQ�WKHLU�RIILFLDO�FDSDFLWLHV��6SHFLILFDOO\��WKH�)$&�DGGHG�'HQLVH�7XUQHU��&KLHI�RI�WKH�*3'�
5R\FH�+HDWK��-RVHSK�'HUDV��DQG�.XUW�6YDUGDO��*3'�RIILFHUV��6WHYH�<Q]XQ]D��D�*3'�FRPPXQLFDWLRQV�VXSHUYLVRU�
/HHDQQ�0F3KLOOLSV��WKH�KXPDQ�UHVRXUFHV�GLUHFWRU�IRU�WKH�&LW\�RI�*LOUR\��DQG�-RKQ�7XFNHU��WKH�EXVLQHVV�DJHQW�RI
$)6&0(��7KH�)$&�DOVR�GURSSHG�WKH�ZKLVWOHEORZHU�UHWDOLDWLRQ��ZURQJIXO�WHUPLQDWLRQ��EUHDFK�RI�GXW\�RI�IDLU
UHSUHVHQWDWLRQ��EUHDFK�RI�FRQWUDFW��DQG�EUHDFK�RI�FRYHQDQW�RI�JRRG�IDLWK�DQG�IDLU�GHDOLQJ�FDXVHV�RI�DFWLRQ��&RPSDUH
)$&�DW��ZLWK�(&)�1R������DW����+RZHYHU��WKH�)$&�DGGHG�WKH�IROORZLQJ���FDXVHV�RI�DFWLRQ��>
�@

ವ�)DLOXUH�WR�LQYHVWLJDWH�RU�WDNH�FRUUHFWLYH�DFWLRQ���&DO��*RY��&RGH�i����������DVVHUWHG�DJDLQVW�WKH�*LOUR\
'HIHQGDQWV�

ವ�5HWDOLDWRU\�WHUPLQDWLRQ���&DO��*RY��&RGH�i�������K�����DVVHUWHG�DJDLQVW�WKH�*LOUR\�'HIHQGDQWV�

ವ�1HJOLJHQW�VXSHUYLVLRQ��DVVHUWHG�DJDLQVW�$)6&0(�

ವ�1HJOLJHQFH��DVVHUWHG�DJDLQVW�7XUQHU��+HDWK��'HUDV��6YDUGDO��<Q]XQ]D��0F3KLOOLSV��$)6&0(��DQG
7XFNHU�

ವ�$VVDXOW��DVVHUWHG�DJDLQVW�+HDWK��'HUDV��DQG�<Q]XQ]D�

ವ�6XSHUYLVRU\�OLDELOLW\������8�6�&��i���������DVVHUWHG�DJDLQVW�7XUQHU��+HDWK��'HUDV��6YDUGDO��<Q]XQ]D��DQG
0F3KLOOLSV��DQG

ವ�5HWDOLDWLRQ��7LWOH�9,,�RI�WKH�&LYLO�5LJKWV�$FW�RI��������DVVHUWHG�DJDLQVW�WKH�*LOUR\�'HIHQGDQWV�

&RPSDUH�)$&�DW��ZLWK�(&)�1R������DW���

2Q�-DQXDU\�����������WKH�*LOUR\�'HIHQGDQWV�ILOHG�D�PRWLRQ�WR�VWULNH�WKH�)$&��(&)�1R�������076����2Q�-DQXDU\����
������WKH�*LOUR\�'HIHQGDQWV�ILOHG�DQ�DQVZHU�WR�WKH�)$&��(&)�1R������2Q�-DQXDU\�����������+DUUHOO�ILOHG�DQ�RSSRVLWLRQ
WR�WKH�PRWLRQ�WR�VWULNH��(&)�1R�������076�2SS
Q����2Q�)HEUXDU\����������WKH�*LOUR\�'HIHQGDQWV�ILOHG�D�UHSO\��(&)�1R�
�����076�5HSO\����2Q�)HEUXDU\�����������$)6&0(�DQG�7XFNHU�ILOHG�D�QRWLFH�RI�QRQ�RSSRVLWLRQ�WR�WKH�*LOUR\
'HIHQGDQWV
�PRWLRQ�WR�VWULNH��(&)�1R�����

2Q�0D\�����������WKH�&RXUW�JUDQWHG�WKH�*LOUR\�'HIHQGDQWV
�PRWLRQ�WR�VWULNH�LQ�SDUW��GHQLHG�LW�LQ�SDUW��DQG�GHIHUUHG
UXOLQJ�RQ�LW�LQ�SDUW��(&)�1R������6SHFLILFDOO\��WKH�&RXUW�JUDQWHG�ZLWK�SUHMXGLFH�WKH�PRWLRQ�WR�VWULNH�WKH�VHYHQWK�FDXVH�RI
DFWLRQ�IRU�UHWDOLDWRU\�WHUPLQDWLRQ�DV�HQWLUHO\�UHGXQGDQW�RI�WKH�VL[WK�FDXVH�RI�DFWLRQ�IRU�UHWDOLDWLRQ���,G��DW�������7KH�&RXUW
GHQLHG�WKH�PRWLRQ�WR�VWULNH�WKH�HQWLUH�)$&�DV�RYHUEURDG��7KH�&RXUW�DOVR�GHQLHG�WKH�PRWLRQ�WR�VWULNH�WKH�ILIWK�FDXVH�RI
DFWLRQ�DIWHU�WKH�&RXUW�IRXQG�WKDW�WKH�IRXUWK�DQG�ILIWK�FDXVHV�RI�DFWLRQ�ZHUH�QRW�HQWLUHO\�UHGXQGDQW���,G��DW��������7KH
&RXUW�GHIHUUHG�UXOLQJ�RQ�WKH�*LOUR\�'HIHQGDQWV
�&DOLIRUQLD�7RUW�&ODLPV�$FW�DUJXPHQW�DIWHU�GHWHUPLQLQJ�WKDW�WKH
DUJXPHQW�ZDV�PRUH�SURSHUO\�FRQVWUXHG�DV�D�PRWLRQ�WR�GLVPLVV�

2Q�)HEUXDU\�����������$)6&0(�DQG�7XFNHU�ILOHG�D�PRWLRQ�WR�GLVPLVV�WKH�)$&��(&)�1R�������$)6&0(�07'����2Q
)HEUXDU\�����������'HUDV��+HDWK��0F3KLOOLSV��7XUQHU��<Q]XQ]D��DQG�6YDUGDO�ILOHG�D�PRWLRQ�WR�GLVPLVV�WKH�)$&��(&)
1R�������2IILFHUV
�07'����2Q�0DUFK����������+DUUHOO�ILOHG�DQ�RSSRVLWLRQ�WR�WKH�$)6&0(�0RWLRQ��(&)�1R����
��$)6&0(�07'�2SS
Q����2Q�0DUFK�����������+DUUHOO�ILOHG�DQ�RSSRVLWLRQ�WR�WKH�2IILFHUV
�0RWLRQ��(&)�1R����
��2IILFHUV
�07'�2SS
Q����2Q�0DUFK�����������$)6&0(�ILOHG�D�UHSO\��(&)�1R�������$)6&0(�07'�5HSO\����2Q�0DUFK
����������WKH�2IILFHUV�ILOHG�D�UHSO\���(&)�1R�������2IILFHUV
�07'�5HSO\���
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,,,��/(*$/�67$1'$5'
$��0RWLRQ�WR�'LVPLVV�3XUVXDQW�WR�)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH����E����
3XUVXDQW�WR�)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH����E�������D�GHIHQGDQW�PD\�PRYH�WR�GLVPLVV�DQ�DFWLRQ�IRU�IDLOXUH�WR�DOOHJH
�HQRXJK�IDFWV�WR�VWDWH�D�FODLP�WR�UHOLHI�WKDW�LV�SODXVLEOH�RQ�LWV�IDFH���%HOO�$WO��&RUS��Y��7ZRPEO\������8�6�����������������
6��&W�������������/��(G���G��������������$�FODLP�KDV�IDFLDO�SODXVLELOLW\�ZKHQ�WKH�SODLQWLII�SOHDGV�IDFWXDO�FRQWHQW�WKDW
DOORZV�WKH�FRXUW�WR�GUDZ�WKH�UHDVRQDEOH�LQIHUHQFH�WKDW�WKH�GHIHQGDQW�LV�OLDEOH�IRU�WKH�PLVFRQGXFW�DOOHJHG��7KH
SODXVLELOLW\�VWDQGDUG�LV�QRW�DNLQ�WR�D�
SUREDELOLW\�UHTXLUHPHQW�
�EXW�LW�DVNV�IRU�PRUH�WKDQ�D�VKHHU�SRVVLELOLW\�WKDW�D
GHIHQGDQW�KDV�DFWHG�XQODZIXOO\���$VKFURIW�Y��,TEDO������8�6������������������6��&W�������������/��(G���G�����������
�LQWHUQDO�FLWDWLRQV�RPLWWHG���)RU�SXUSRVHV�RI�UXOLQJ�RQ�D�5XOH����E�����PRWLRQ��WKH�&RXUW��DFFHSW>V@�IDFWXDO�DOOHJDWLRQV�LQ
WKH�FRPSODLQW�DV�WUXH�>
�@�DQG�FRQVWUXH>V@�WKH�SOHDGLQJV�LQ�WKH�OLJKW�PRVW�IDYRUDEOH�WR�WKH�QRQPRYLQJ�SDUW\���0DQ]DUHN
Y��6W��3DXO�)LUH�	�0DULQH�,QV��&R�������)��G���������������WK�&LU��������

+RZHYHU��D�FRXUW�QHHG�QRW�DFFHSW�DV�WUXH�DOOHJDWLRQV�FRQWUDGLFWHG�E\�MXGLFLDOO\�QRWLFHDEOH�IDFWV��6KZDU]�Y��8QLWHG
6WDWHV������)��G�������������WK�&LU���������DQG�WKH��>&@RXUW�PD\�ORRN�EH\RQG�WKH�SODLQWLII
V�FRPSODLQW�WR�PDWWHUV�RI
SXEOLF�UHFRUG��ZLWKRXW�FRQYHUWLQJ�WKH�5XOH����E�����PRWLRQ�LQWR�RQH�IRU�VXPPDU\�MXGJPHQW��6KDZ�Y��+DKQ�����)��G
������������Q�����WK�&LU���������1RU�LV�WKH�&RXUW�UHTXLUHG�WR��DVVXPH�WKH�WUXWK�RI�OHJDO�FRQFOXVLRQV�PHUHO\�EHFDXVH
WKH\�DUH�FDVW�LQ�WKH�IRUP�RI�IDFWXDO�DOOHJDWLRQV���)D\HU�Y��9DXJKQ������)��G���������������WK�&LU���������SHU�FXULDP�
�TXRWLQJ�:��0LQLQJ�&RXQFLO�Y��:DWW������)��G�������������WK�&LU����������0HUH��FRQFOXVRU\�DOOHJDWLRQV�RI�ODZ�DQG
XQZDUUDQWHG�LQIHUHQFHV�DUH�LQVXIILFLHQW�WR�GHIHDW�D�PRWLRQ�WR�GLVPLVV���$GDPV�Y��-RKQVRQ������)��G���������������WK
&LU���������DFFRUG�,TEDO������8�6��DW������

%��/HDYH�WR�$PHQG
8QGHU�5XOH����D��RI�WKH�)HGHUDO�5XOHV�RI�&LYLO�3URFHGXUH���OHDYH�WR�DPHQG��VKDOO�EH�IUHHO\�JUDQWHG�ZKHQ�MXVWLFH�VR
UHTXLUHV���EHDULQJ�LQ�PLQG��WKH�XQGHUO\LQJ�SXUSRVH�RI�5XOH����WR�IDFLOLWDWH�GHFLVLRQ�RQ�WKH�PHULWV��UDWKHU�WKDQ�RQ�WKH
SOHDGLQJV�RU�WHFKQLFDOLWLHV���/RSH]�Y��6PLWK������)��G���������������WK�&LU���������HQ�EDQF���HOOLSVHV�RPLWWHG��
+RZHYHU��D�FRXUW��PD\�H[HUFLVH�LWV�GLVFUHWLRQ�WR�GHQ\�OHDYH�WR�DPHQG�GXH�WR�
XQGXH�GHOD\��EDG�IDLWK�RU�GLODWRU\�PRWLYH
RQ�SDUW�RI�WKH�PRYDQW��UHSHDWHG�IDLOXUH�WR�FXUH�GHILFLHQFLHV�E\�DPHQGPHQWV�SUHYLRXVO\�DOORZHG��XQGXH�SUHMXGLFH�WR�WKH
RSSRVLQJ�SDUW\���������>DQG@�IXWLOLW\�RI�DPHQGPHQW�
��&DUYDOKR�Y��(TXLID[�,QIR��6HUYV���//&������)��G����������������WK
&LU���������DOWHUDWLRQV�LQ�RULJLQDO���TXRWLQJ�)RPDQ�Y��'DYLV������8�6�����������������6��&W����������/��(G���G����
��������

,9��',6&866,21
1R�'HIHQGDQW�KDV�PRYHG�WR�GLVPLVV�WKH�ILUVW�FDXVH�RI�DFWLRQ�IRU�DJH�GLVFULPLQDWLRQ��WKH�VHFRQG�FDXVH�RI�DFWLRQ�IRU
JHQGHU�GLVFULPLQDWLRQ��WKH�ILIWK�FDXVH�RI�DFWLRQ�IRU�IDLOXUH�WR�LQYHVWLJDWH��WKH�VL[WK�FDXVH�RI�DFWLRQ�IRU�UHWDOLDWLRQ�XQGHU
&DOLIRUQLD�ODZ��WKH�IRXUWHHQWK�FDXVH�RI�DFWLRQ�IRU�YLRODWLRQ�RI�IHGHUDO�FLYLO�ULJKWV��RU�WKH�ILIWHHQWK�FDXVH�RI�DFWLRQ�IRU
UHWDOLDWLRQ�XQGHU�7LWOH�9,,�RI�WKH�&LYLO�5LJKWV�$FW��,Q�DGGLWLRQ��WKH�&RXUW�SUHYLRXVO\�VWUXFN�WKH�VHYHQWK�FDXVH�RI�DFWLRQ�IRU
UHWDOLDWRU\�WHUPLQDWLRQ��7KH�&RXUW�DGGUHVVHV�WKH�UHPDLQLQJ�FDXVHV�RI�DFWLRQ�LQ�WKH�RUGHU�LQ�ZKLFK�+DUUHOO�SOHDGV�WKHP�

$��7KLUG�&DXVH�RI�$FWLRQ�IRU�6H[XDO�+DUDVVPHQW
+DUUHOO�EULQJV�KHU�WKLUG�FDXVH�RI�DFWLRQ�DJDLQVW�WKH�&LW\�RI�*LOUR\�DQG�*3'��FROOHFWLYHO\��WKH��*LOUR\�'HIHQGDQWV����DQG
*3'�2IILFHU�+HDWK��&DSWDLQ�'HUDV��DQG�&RPPXQLFDWLRQV�6XSHUYLVRU�<Q]XQ]D�IRU�VH[XDO�KDUDVVPHQW�LQ�YLRODWLRQ�RI
&DOLIRUQLD�*RYHUQPHQW�&RGH�i���������6SHFLILFDOO\��+DUUHOO�FRQWHQGV�WKDW�+HDWK��'HUDV��DQG�<Q]XQ]D
V�DFWLRQV��DQG
WKH�*LOUR\�'HIHQGDQWV
�IDLOXUH�WR�SUHYHQW�WKHVH�DFWLRQV��FUHDWHG�D�KRVWLOH�VH[XDO�HQYLURQPHQW�WKDW�PDWHULDOO\�DOWHUHG
+DUUHOO
V�ZRUNLQJ�FRQGLWLRQV��)$&�x������+DUUHOO�FRQWHQGV�WKDW�WKHVH�DFWLRQV�FRQVWLWXWH�VH[XDO�KDUDVVPHQW�LQ�YLRODWLRQ
RI�&DOLIRUQLD�*RYHUQPHQW�&RGH�i�������M�������,G��+HDWK��'HUDV��DQG�<]QXQ]D�UHVSRQG�WKDW�+DUUHOO
V�FODLP�DJDLQVW
WKHP�LV�WLPH�EDUUHG�EHFDXVH�+DUUHOO�IDLOV�WR�DOOHJH�WKDW�+HDWK��'HUDV��RU�<]QXQ]D�HQJDJHG�LQ�DQ\�DFWLRQDEOH�FRQGXFW
GXULQJ�WKH�OLPLWDWLRQV�SHULRG��2IILFHUV
�07'�DW��������,Q�WKH�DOWHUQDWLYH��+HDWK��'HUDV��DQG�<]QXQ]D�DUJXH�WKDW�+DUUHOO
V
FODLP�IDLOV�EHFDXVH�WKHLU�DOOHJHG�DFWLRQV�ZHUH�QRW�VHYHUH�>
�@�RU�SHUYDVLYH�HQRXJK�WR�FRQVWLWXWH�D�KRVWLOH�ZRUN
HQYLURQPHQW�DV�D�PDWWHU�RI�ODZ���,G��DW�������
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&DOLIRUQLD�*RYHUQPHQW�&RGH�i�������M�����PDNHV�LW�XQODZIXO�IRU�DQ�HPSOR\HU�RU�SHUVRQ�WR�KDUDVV�DQ�HPSOR\HH�RQ�WKH
EDVLV�RI�VH[�RU�JHQGHU��DPRQJ�RWKHU�SURWHFWHG�FKDUDFWHULVWLFV���
>+@DUDVVPHQW
�EHFDXVH�RI�VH[�LQFOXGHV�VH[XDO
KDUDVVPHQW�>DQG@�JHQGHU�KDUDVVPHQW���&DO��*RY��&RGH�i�������M�����&�����6H[XDOO\�KDUDVVLQJ�FRQGXFW�QHHG�QRW�EH
PRWLYDWHG�E\�VH[XDO�GHVLUH���,G����&DOLIRUQLD�FRXUWV�KDYH�DGRSWHG�WKH�>7LWOH�9,,@�VWDQGDUG�IRU�KRVWLOH�ZRUN�HQYLURQPHQW
VH[XDO�KDUDVVPHQW�FODLPV�XQGHU�WKH�>)DLU�(PSOR\PHQW�DQG�+RXVLQJ�$FW���)(+$��@���2UWHJD�Y��1HLO�-RQHV�)RRG�&R��
���&9������/+.��>�����%/������@�������8�6��'LVW��/(;,6�������������:/����������DW�
���1�'��&DO��-DQ�����������
�TXRWLQJ�/\OH�Y��:DUQHU�%URV��7HOHYLVLRQ�3URGV������&DO���WK����������������&DO��5SWU���G���������3��G��������������ILUVW
DOWHUDWLRQ�LQ�2UWHJD���7R�VWDWH�D�FODLP�IRU�D�KRVWLOH�ZRUN�HQYLURQPHQW�VH[XDO�KDUDVVPHQW�FODLP��WKH�SODLQWLII�PXVW
HVWDEOLVK�WKDW��VKH�ZDV�VXEMHFWHG�WR�VH[XDO�DGYDQFHV��FRQGXFW��RU�FRPPHQWV�WKDW�ZHUH�����XQZHOFRPH������EHFDXVH�RI
VH[��DQG�����VXIILFLHQWO\�VHYHUH�RU�SHUYDVLYH�WR�DOWHU�WKH�FRQGLWLRQV�RI�KHU�HPSOR\PHQW�DQG�FUHDWH�DQ�DEXVLYH�ZRUN
HQYLURQPHQW���/\OH�����&DO���WK�DW������LQWHUQDO�FLWDWLRQV�RPLWWHG��

,Q�/\OH��WKH�&DOLIRUQLD�6XSUHPH�&RXUW�DQDO\]HG�D�KRVWLOH�ZRUN�HQYLURQPHQW�FODLP�ZLWK�VRPH�VLPLODULWLHV�WR�WKH�LQVWDQW
FDVH��,Q�/\OH��D�ZULWHU
V�DVVLVWDQW�IRU�WKH�VKRZ�)ULHQGV�DOOHJHG�WKDW�WKH�PDOH�ZULWHUV
��XVH�RI�VH[XDOO\�FRDUVH�DQG�YXOJDU
ODQJXDJH�DQG�FRQGXFW��LQFOXGLQJ�WKH�UHFRXQWLQJ�RI�WKHLU�RZQ�VH[XDO�H[SHULHQFHV��FRQVWLWXWHG�KDUDVVPHQW�EDVHG�RQ
VH[�ZLWKLQ�WKH�PHDQLQJ�RI�WKH��)(+$�� ,G��DW�������7KH�&DOLIRUQLD�6XSUHPH�&RXUW�IRFXVHG�LWV�DQDO\VLV�RQ�WKH�VHFRQG
DQG�WKLUG�HOHPHQWV�RI�D�KRVWLOH�ZRUN�HQYLURQPHQW�FODLP��WKDW�WKH�FRQGXFW�RU�FRPPHQWV�ZHUH�EHFDXVH�RI�VH[�DQG�ZHUH
VXIILFLHQWO\�VHYHUH�RU�SHUYDVLYH�WR�FUHDWH�DQ�DEXVLYH�ZRUN�HQYLURQPHQW��7XUQLQJ�ILUVW�WR�WKH�VHFRQG�HOHPHQW�
KDUDVVPHQW�EHFDXVH�RI�VH[��WKH�&DOLIRUQLD�6XSUHPH�&RXUW�FLWHG�WKH�8QLWHG�6WDWHV�6XSUHPH�&RXUW
V�GHFLVLRQ�LQ
2QFDOH�Y��6XQGRZQHU�2IIVKRUH�6HUYLFHV��,QF�������8�6����������������6��&W������������/��(G���G�������������IRU�WKH
SURSRVLWLRQ�WKDW��ZRUNSODFH�KDUDVVPHQW��HYHQ�KDUDVVPHQW�EHWZHHQ�PHQ�DQG�ZRPHQ��LV�>QRW@�DXWRPDWLFDOO\
GLVFULPLQDWLRQ�EHFDXVH�RI�VH[�PHUHO\�EHFDXVH�WKH�ZRUGV�XVHG�KDYH�VH[XDO�FRQWHQW�RU�FRQQRWDWLRQV���/\OH�����&DO���WK
DW������TXRWLQJ�2QFDOH������8�6��DW�������DOWHUDWLRQ�LQ�/\OH����5DWKHU��
>W@KH�FULWLFDO�LVVXH�������LV�ZKHWKHU�PHPEHUV�RI�RQH
VH[�DUH�H[SRVHG�WR�GLVDGYDQWDJHRXV�WHUPV�RU�FRQGLWLRQV�RI�HPSOR\PHQW�WR�ZKLFK�PHPEHUV�RI�WKH�RWKHU�VH[�DUH�QRW
H[SRVHG�
�� ,G��DW���������TXRWLQJ�2QFDOH������8�6��DW�������DOWHUDWLRQ�LQ�/\OH����7KLV�PHDQV�D�SODLQWLII�LQ�D�VH[XDO
KDUDVVPHQW�VXLW�PXVW�VKRZ�
WKH�FRQGXFW�DW�LVVXH�ZDV�QRW�PHUHO\�WLQJHG�ZLWK�RIIHQVLYH�VH[XDO�FRQQRWDWLRQV��EXW
DFWXDOO\�FRQVWLWXWHG�GLVFULPLQDWLRQ�EHFDXVH�RI�VH[�
�� ,G��DW������TXRWLQJ�2QFDOH������8�6��DW�������DOWHUDWLRQV�UHPRYHG��

,Q�RWKHU�ZRUGV��ZLWK�UHVSHFW�WR�WKH�VHFRQG�HOHPHQW��WKH�&DOLIRUQLD�6XSUHPH�&RXUW�FRQFOXGHG�WKDW��LW�LV�WKH�GLVSDUDWH
WUHDWPHQW�RI�DQ�HPSOR\HH�RQ�WKH�EDVLV�RI�VH[ಧQRW�WKH�PHUH�GLVFXVVLRQ�RI�VH[�RU�XVH�RI�YXOJDU�ODQJXDJHಧWKDW�LV�WKH
HVVHQFH�RI�D�VH[XDO�KDUDVVPHQW�FODLP���,G���$OWKRXJK��HYLGHQFH�RI�KRVWLOH��VH[LVW�VWDWHPHQWV�LV�UHOHYDQW�WR�VKRZ
GLVFULPLQDWLRQ�RQ�WKH�EDVLV�RI�VH[����WKH�XVH�RI�YXOJDU�RU�VH[XDOO\�GLVSDUDJLQJ�ODQJXDJH�������LV�QRW�QHFHVVDULO\
VXIILFLHQW��>
�@�E\�LWVHOI��WR�HVWDEOLVK�DFWLRQDEOH�FRQGXFW��� ,G��DW�������6SHFLILFDOO\���D�KRVWLOH�ZRUN�HQYLURQPHQW�VH[XDO
KDUDVVPHQW�FODLP�LV�QRW�HVWDEOLVKHG�ZKHUH�D�VXSHUYLVRU�RU�FRZRUNHU�VLPSO\�XVHV�FUXGH�RU�LQDSSURSULDWH�ODQJXDJH�LQ
IURQW�RI�HPSOR\HHV�RU�GUDZV�D�YXOJDU�SLFWXUH��ZLWKRXW�GLUHFWLQJ�VH[XDO�LQQXHQGRV�RU�JHQGHU�UHODWHG�ODQJXDJH�WRZDUG�D
SODLQWLII�RU�WRZDUG�ZRPHQ�LQ�JHQHUDO��� ,G��DW������

7XUQLQJ�WR�WKH�WKLUG�HOHPHQW��ZKHWKHU�WKH�FRQGXFW�LV�VR�VHYHUH�RU�SHUYDVLYH�WR�UHQGHU�WKH�ZRUN�HQYLURQPHQW�KRVWLOH�
WKH�&DOLIRUQLD�6XSUHPH�&RXUW�TXRWHG�DJDLQ�IURP�2QFDOH�WR�LQVWUXFW�WKDW�WKH��REMHFWLYH�VHYHULW\�RI�KDUDVVPHQW�VKRXOG
EH�MXGJHG�IURP�WKH�SHUVSHFWLYH�RI�D�UHDVRQDEOH�SHUVRQ�LQ�WKH�SODLQWLII
V�SRVLWLRQ��FRQVLGHULQJ�DOO�WKH�FLUFXPVWDQFHV���
,G��DW������TXRWLQJ�2QFDOH������8�6��DW�����������:LWK�UHVSHFW�WR�WKH�SHUYDVLYHQHVV�RI�KDUDVVPHQW��FRXUWV�KDYH�KHOG�DQ
HPSOR\HH�JHQHUDOO\�FDQQRW�UHFRYHU�IRU�KDUDVVPHQW�WKDW�LV�RFFDVLRQDO��LVRODWHG��VSRUDGLF��RU�WULYLDO��UDWKHU��WKH
HPSOR\HH�PXVW�VKRZ�D�FRQFHUWHG�SDWWHUQ�RI�KDUDVVPHQW�RI�D�UHSHDWHG��URXWLQH��RU�D�JHQHUDOL]HG�QDWXUH���,G��

$SSO\LQJ�WKHVH�SULQFLSOHV�WR�WKH�IDFWV�LQ�/\OH��WKH�&DOLIRUQLD�6XSUHPH�&RXUW�KHOG�WKDW�WKHUH�ZDV�QR�WULDEOH�LVVXH�WKDW
DQ\�KDUDVVPHQW�RFFXUUHG��EHFDXVH�RI��WKH�SODLQWLII
V�VH[�EHFDXVH�WKH�PDOH�ZULWHUV
�VH[XDOO\�H[SOLFLW�FRQYHUVDWLRQV
ZHUH�QRW�DLPHG�DW�WKH�SODLQWLII�RU�ZRPHQ�JHQHUDOO\�� ,G��DW����������,QVWHDG��WKH�&DOLIRUQLD�6XSUHPH�&RXUW�QRWHG�WKDW
ZRPHQ�ZULWHUV�DOVR�SDUWLFLSDWHG�LQ�WKH�VH[XDOO\�H[SOLFLW�FRQYHUVDWLRQV�� ,G��DW�������,Q�DGGLWLRQ��WKH�&DOLIRUQLD�6XSUHPH
&RXUW�QRWHG�WKDW�WKHUH�ZDV�QR�HYLGHQFH�WKDW�PHPEHUV�RI�RQH�VH[�ZHUH�H[SRVHG�WR�GLVDGYDQWDJHRXV�WHUPV�RU
FRQGLWLRQV�RI�HPSOR\PHQW�WR�ZKLFK�PHPEHUV�RI�WKH�RWKHU�VH[�ZHUH�QRW�H[SRVHG�� ,G��DW����������:LWK�UHVSHFW�WR�WKH
VHYHULW\�DQG�SHUYDVLYHQHVV�RI�WKH�FRPPHQWV��WKH�&DOLIRUQLD�6XSUHPH�&RXUW�H[SODLQHG�WKDW�WKHUH�ZHUH�VHYHUDO�VH[XDO
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FRPPHQWV�DERXW�VSHFLILF�DFWUHVVHV�ZKLFK�VDWLVILHG�WKH�VHFRQG��EHFDXVH�RI��HOHPHQW��EXW�WKHUH�ZDV�QRW�HQRXJK
LQIRUPDWLRQ�WR�FRQFOXGH�WKDW�VXFK�VSHFLILF�FRPPHQWV�ZHUH�SHUYDVLYH�HQRXJK�WR�VXSSRUW�D�KRVWLOH�ZRUN�HQYLURQPHQW
FODLP�� ,G��DW���������

$SSOLHG�WR�WKH�LQVWDQW�FDVH��/\OH�PDNHV�FOHDU�WKDW�+DUUHOO�KDV�IDLOHG�WR�VWDWH�D�FODLP�IRU�KRVWLOH�ZRUN�HQYLURQPHQW
VH[XDO�KDUDVVPHQW�HYHQ�LI�WKH�&RXUW�FRQVLGHUHG�WKH�DOOHJDWLRQV�SUHGDWLQJ�WKH�OLPLWDWLRQV�SHULRG��)LUVW��ZLWK�WKH
H[FHSWLRQ�RI�RQH�FRPPHQW�WKDW�SUHGDWHG�WKH�OLPLWDWLRQV�SHULRG��+DUUHOO�KDV�QRW�HVWDEOLVKHG�WKDW�WKH�VH[XDOL]HG
FRPPHQWDU\�DQG�FRQGXFW�ZHUH�DLPHG�HLWKHU�DW�KHU�VSHFLILFDOO\�RU�DW�ZRPHQ�JHQHUDOO\�DQG�WKXV�KDV�QRW�HVWDEOLVKHG
WKDW�WKH�KRVWLOH�ZRUN�HQYLURQPHQW�RFFXUUHG��EHFDXVH�RI��KHU�VH[��,QGHHG��OLNH�LQ�/\OH��+DUUHOO�DOOHJHV�WKDW�YDULRXV
ZRPHQ��LQFOXGLQJ�+HDWK
V�ZLIH��SDUWLFLSDWHG�LQ�WKH�VH[XDO�LPSURSULHW\�DW�ZRUN�

+DUUHOO�DOVR�GRHV�QRW�HVWDEOLVK�WKDW�VKH�ZDV�UHWDOLDWHG�DJDLQVW�EHFDXVH�RI�KHU�VH[��7R�WKH�FRQWUDU\��+DUUHOO�DOOHJHV
YDULRXV�RIILFHUV�UHWDOLDWHG�DJDLQVW�KHU�EHFDXVH�VKH�GLVDSSURYHG�RI�WKH�VH[XDOL]HG�HQYLURQPHQW��)$&�x�����,Q�DQ
DQDORJRXV�FDVH��WKH�SODLQWLII�LQ�)RUHPDQ�Y��&LW\�RI�/\QZRRG��1R��%��������>�����%/������@�������&DO��$SS��8QSXE�
/(;,6�������������:/����������&DO��>
�@�&W��$SS��0DU�������������EURXJKW�D�KRVWLOH�ZRUN�HQYLURQPHQW�FODLP
EDVHG�RQ�KHU�DOOHJDWLRQ�WKDW�KHU�VXSHUYLVRUV�ERUH�KHU�DQLPXV�EHFDXVH�VKH�SURWHVWHG�GLVFULPLQDWRU\�KLULQJ
SUDFWLFHV��>�����%/������@�������&DO��$SS��8QSXE��/(;,6��������>:/@�DW�
���7KH�&DOLIRUQLD�&RXUW�RI�$SSHDO�UHMHFWHG
WKLV�WKHRU\�DQG�KHOG�WKDW�WKH��FDXVH�RI�DFWLRQ�IDLOHG�DV�D�PDWWHU�RI�ODZ�EHFDXVH�
ZKLVWOHEORZHU
�LV�QRW�D�SURWHFWHG�FODVV
XQGHU�)(+$���,G���+HUH��+DUUHOO
V�WKHRU\�LV�HVVHQWLDOO\�WKDW�VKH�ZDV�DVVLJQHG�OHVV�IDYRUDEOH�VKLIWV�DQG�RYHUORDGHG�ZLWK
REOLJDWLRQV�LQ�UHWDOLDWLRQ�IRU�KHU�GLVDSSURYDO�RI�WKH�VH[XDOL]HG�ZRUN�HQYLURQPHQW��)$&�xx���������+DUUHOO�DOOHJHV�WKDW
RWKHU�IHPDOH�GLVSDWFKHUV�JRW�WKH�PRUH�IDYRUDEOH�VKLIWV�DV�D�UHVXOW��ZKLFK�DJDLQ�VXJJHVWV�WKDW�WKH�DFWLRQV�WRZDUG
+DUUHOO�ZHUH�QRW�EHFDXVH�RI�KHU�VH[��$FFRUGLQJO\��WKH�PRWLRQ�WR�GLVPLVV�WKH�WKLUG�FDXVH�RI�DFWLRQ�LV�*5$17('�

7KH�&RXUW�QRWHV�WKDW�LQ�DGGLWLRQ�WR�KHU�2SSRVLWLRQ��+DUUHOO�VXEPLWWHG�D�GHFODUDWLRQ�LQ�ZKLFK�+DUUHOO�VSHFLILHV�GDWHV�IRU
PXFK�RI�WKH�VH[XDO�PLVFRQGXFW�WKDW�VKH�DOOHJHV�LQ�WKH�)$&��6HH�(&)�1R��������7KH�)$&�LWVHOI�GRHV�QRW�LGHQWLI\�ZKHQ
PXFK�RI�WKH�PLVFRQGXFW�RFFXUUHG��%HFDXVH�WKH�GDWHV�LQ�+DUUHOO
V�GHFODUDWLRQ�DUH�QRW�IRXQG�ZLWKLQ�WKH�IRXU�FRUQHUV�RI
WKH�)$&�RU�LQ�DQ\�DWWDFKPHQWV�WKHUHWR��WKH�&RXUW�PD\�QRW�FRQVLGHU�WKHVH�DGGLWLRQDO�DOOHJDWLRQV�IRU�SXUSRVHV�RI�UXOLQJ
RQ�WKH�SHQGLQJ�PRWLRQ�WR�GLVPLVV��6HH�+DO�5RDFK�6WXGLRV��,QF��Y��5LFKDUG�)HLQHU�	�&R�������)��G�������������Q���
��WK�&LU���������7KDW�VDLG��WKH�&RXUW�QRWHV�LWV�FRQFHUQ�WKDW�WKH�PDMRULW\�RI�+DUUHOO
V�DOOHJDWLRQV�DSSHDU�WR�IDOO�RXWVLGH�WKH
OLPLWDWLRQV�SHULRG��7KH�&RXUW�DOVR�QRWHV�WKDW�LW�LV�QRW�FOHDU�WKDW�DOO�RI�WKH�FRQGXFW�RXWVLGH�WKH�ZRUNSODFH�WKDW�+DUUHOO
DOOHJHV�LQ�WKH�LQVWDQW�FDVH�LV�SURSHUO\�FRQVLGHUHG�DV�SDUW�RI�D�KRVWLOH�ZRUN�HQYLURQPHQW�FODLP��DQG�QHLWKHU�SDUW\�EULHIHG
WKLV�LVVXH��+RZHYHU��EHFDXVH�+DUUHOO�PD\�EH�DEOH�WR�FXUH�WKHVH�GHILFLHQFLHV��WKLV�GLVPLVVDO�LV�ZLWK�OHDYH�WR�DPHQG��,I
+DUUHOO�DPHQGV�WKLV�FDXVH�RI�DFWLRQ��+DUUHOO�PXVW�VSHFLI\�LQ�WKH�VHFRQG�DPHQGHG�FRPSODLQW�WKH�WLPH�SHULRG�DVVRFLDWHG
ZLWK�HDFK�RI�WKH�IDFWV�XQGHUSLQQLQJ�KHU�KRVWLOH�ZRUN�HQYLURQPHQW�DOOHJDWLRQV�

%��)RXUWK�&DXVH�RI�$FWLRQ�IRU�)DLOXUH�WR�3UHYHQW�'LVFULPLQDWLRQ
+DUUHOO�EULQJV�KHU�IRXUWK�FDXVH�RI�DFWLRQ�IRU�IDLOXUH�WR�SUHYHQW�GLVFULPLQDWLRQ�LQ�YLRODWLRQ�RI�&DOLIRUQLD�*RYHUQPHQW�&RGH
i�������N��DJDLQVW�WKH�&LW\�RI�*LOUR\��*3'��DQG�$)6&0(��7KH�&LW\�RI�*LOUR\�DQG�*3'�KDYH�QRW�VHSDUDWHO\�PRYHG�WR
GLVPLVV�WKLV�FDXVH�RI�DFWLRQ��VR�LW�VXUYLYHV�DV�WR�WKH�&LW\�RI�*LOUR\�DQG�*3'��+RZHYHU��$)6&0(�DVVHUWV�WKDW�WKH�IRXUWK
FDXVH�RI�DFWLRQ�PXVW�EH�GLVPLVVHG�DV�WR�$)6&0(�EHFDXVH�+DUUHOO�IDLOHG�WR�H[KDXVW�DGPLQLVWUDWLYH�UHPHGLHV�ZLWK
UHVSHFW�WR�KHU�FODLP�DJDLQVW�$)6&0(�RU��LQ�WKH�DOWHUQDWLYH��WKDW�+DUUHOO�IDLOV�WR�VWDWH�D�FODLP�DJDLQVW�$)6&0(�
$)6&0(�07'�DW�������

&DOLIRUQLD�*RYHUQPHQW�&RGH�i�������N��PDNHV�LW�XQODZIXO�IRU�D��ODERU�RUJDQL]DWLRQ�������WR�IDLO�WR�WDNH�DOO�UHDVRQDEOH
VWHSV�QHFHVVDU\�WR�SUHYHQW�GLVFULPLQDWLRQ�DQG�KDUDVVPHQW�IURP�RFFXUULQJ����$�SODLQWLII�VHHNLQJ�WR�UHFRYHU�RQ�D�IDLOXUH
WR�SUHYHQW�GLVFULPLQDWLRQ�FODLP�XQGHU�)(+$�PXVW�VKRZ�WKDW�����>VKH@�ZDV�VXEMHFWHG�WR�GLVFULPLQDWLRQ������GHIHQGDQW
IDLOHG�WR�WDNH�DOO�UHDVRQDEOH�VWHSV�WR�SUHYHQW�GLVFULPLQDWLRQ��DQG�����WKLV�IDLOXUH�FDXVHG�>
��@�SODLQWLII�WR�VXIIHU�LQMXU\�
GDPDJH��ORVV�RU�KDUP���5DYHO�Y��+HZOHWW�3DFNDUG�(QWHUSULVH��,QF�������)��6XSS���G��������������(�'��&DO�������
�TXRWLQJ�$FKDO�Y��*DWH�*RXUPHW��,QF�������)��6XSS���G������������1�'��&DO����������$�SODLQWLII�PXVW�ILUVW�WLPHO\�H[KDXVW
KHU�DGPLQLVWUDWLYH�UHPHGLHV�E\�ILOLQJ�DQ�DGPLQLVWUDWLYH�FKDUJH�RI�GLVFULPLQDWLRQ�ZLWK�')(+�EHIRUH�SXUVXLQJ�D�)(+$
FODLP�LQ�FRXUW��6HH�5RGULJXH]�Y��$LUERUQH�([SUHVV������)��G�������������WK�&LU����������7KH�VFRSH�RI�WKH�ZULWWHQ
DGPLQLVWUDWLYH�FKDUJH�GHILQHV�WKH�SHUPLVVLEOH�VFRSH�RI�WKH�VXEVHTXHQW�FLYLO�DFWLRQ��$OOHJDWLRQV�LQ�WKH�FLYLO�FRPSODLQW
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WKDW�IDOO�RXWVLGH�WKH�VFRSH�RI�WKH�DGPLQLVWUDWLYH�FKDUJH�DUH�EDUUHG�IRU�IDLOXUH�WR�H[KDXVW���,G����FLWDWLRQ�RPLWWHG��

$)6&0(�DUJXHV�WKDW�+DUUHOO�GLG�QRW�H[KDXVW�KHU�DGPLQLVWUDWLYH�UHPHGLHV�DV�WR�$)6&0(�EHFDXVH�+DUUHOO�QHYHU
QDPHG�$)6&0(�DV�D�UHVSRQGHQW�LQ�KHU�')(+�FRPSODLQW��$)6&0(�07'�DW��������,QVWHDG��+DUUHOO
V�FRPSODLQW�QDPHG
RQO\��-RKQ�7XFNHU��DV�DQ�LQGLYLGXDO���DQG��-RVHSK�*X]\QVNL��DV�DQ�LQGLYLGXDO���6HH�(&)�1R�������DW����+DUUHOO
UHVSRQGV�WKDW�VKH�DWWHPSWHG�WR�QDPH�$)6&0(�EXW�')(+�GLG�QRW�SHUPLW�KHU�WR�QDPH�$)6&0(�DQG�LQVLVWHG�WKDW�VKH
QDPH�DQ�LQGLYLGXDO�LQVWHDG��$)6&0(�07'�2SS
Q�DW������,Q�VXSSRUW�RI�WKLV�DUJXPHQW��+DUUHOO�VXEPLWV�DQ�HPDLO�FKDLQ
EHWZHHQ�KHU�FRXQVHO�DQG�')(+�HPSOR\HH�0V��.KDQ��LQ�ZKLFK�+DUUHOO
V�FRXQVHO�DVNV�WR�DGG�$)6&0(�DV�D
UHVSRQGHQW�DQG�0V��.KDQ�UHSOLHV�WKDW�-RVHSK�*X]\QVNL��ZKR�LV�OLVWHG�DV�DQ�$)6&0(�FRQWDFW��LV�WKH�SURSHU
UHVSRQGHQW��6HH�(&)�1R�������DW��������HPDLO�FKDLQ���+DUUHOO�WKXV�DUJXHV�WKDW�VKH�VKRXOG�QRW�EH�OLDEOH�IRU�')(+
V
UHIXVDO�WR�DGG�$)6&0(�WR�WKH�FRPSODLQW�XQGHU�'HQQH\�Y��8QLYHUVDO�&LW\�6WXGLRV�����&DO��$SS���WK�����������������
&DO��5SWU���G�������������$)6&0(�GLVSXWHV�WKDW�+DUUHOO
V�IDLOXUH�WR�QDPH�$)6&0(�VKRXOG�EH�IRUJLYHQ�XQGHU�'HQQH\�
EXW�$)6&0(�DUJXHV�WKDW�HYHQ�LI�+DUUHOO
V�IDLOXUH�WR�QDPH�$)6&0(�ZDV�H[FXVHG��+DUUHOO�VWLOO�GLG�QRW�VDWLVI\�WKH
H[KDXVWLRQ�UHTXLUHPHQW�EHFDXVH�QRWKLQJ�LQ�WKH�')(+�FRPSODLQW�PHQWLRQV�DQ\�DFW�E\�$)6&0(�RU�SXWV�$)6&0(�RQ
QRWLFH�RI�+DUUHOO
V�FODLP�DJDLQVW�LW�

7KH�1LQWK�&LUFXLW�VXPPDUL]HG�WKH�UXOH�IURP�'HQQH\�LQ�5RGULJXH]������)��G�DW��������7KH�HTXLWLHV�IDYRU�D
GLVFULPLQDWLRQ�SODLQWLII�ZKR�����GLOLJHQWO\�SXUVXHG�KLV�FODLP������ZDV�PLVLQIRUPHG�RU�PLVOHG�E\�WKH�DGPLQLVWUDWLYH�DJHQF\
UHVSRQVLEOH�IRU�SURFHVVLQJ�KLV�FKDUJH������UHOLHG�LQ�IDFW�RQ�WKH�PLVLQIRUPDWLRQ�RU�PLVUHSUHVHQWDWLRQV�RI�WKDW�DJHQF\�
FDXVLQJ�KLP�WR�IDLO�WR�H[KDXVW�KLV�DGPLQLVWUDWLYH�UHPHGLHV��DQG�����ZDV�DFWLQJ�SUR�VH�DW�WKH�WLPH���+HUH��+DUUHOO�ZDV
UHSUHVHQWHG�E\�FRXQVHO�ZKHQ�VKH�XQVXFFHVVIXOO\�WULHG�WR�QDPH�$)6&0(�DV�D�UHVSRQGHQW��+DUUHOO�FLWHV�QR�DXWKRULW\
IRU�KHU�LPSOLHG�DUJXPHQW�WKDW�'HQQH\�FDQ�DSSO\�HYHQ�ZKHQ�D�SODLQWLII�LV�QRW�SUR�VH��QRU�GRHV�+DUUHOO�JLYH�DQ\
MXVWLILFDWLRQ�IRU�KHU�FRXQVHO
V�UHOLDQFH�RQ�0V��.KDQ
V�DVVHUWLRQ�WKDW�RQO\�LQGLYLGXDOV�FRXOG�EH�QDPHG�DV�UHVSRQGHQWV�
,QGHHG��WKH�IDFW�WKDW�WKH�')(+�FRPSODLQW�DOUHDG\�QDPHG�WKH�&LW\�RI�*LOUR\�DV�D�UHVSRQGHQW�VKRZV�WKDW�0V��.KDQ
V
DVVHUWLRQ�ZDV�TXHVWLRQDEOH�RQ�LWV�IDFH��0RUHRYHU��&DOLIRUQLD�FRXUWV�DSSO\LQJ�'HQQH\�KDYH�GLVWLQJXLVKHG�'HQQH\�LQ
FDVHV�ZKHUH�WKH�SODLQWLII�ZDV�UHSUHVHQWHG�E\�FRXQVHO��6HH��H�J�� 6DOJDGR�Y��6DQWD�$QD�8QLILHG�6FK��'LVW���1R�
*��������>�����%/�������@�������&DO��$SS��8QSXE��/(;,6�������������:/�����������DW�
�����&DO��&W��$SS��2FW�����
�������$1*(/�Y��:(67(51�6+2:(5�'225��,1&���1R��$��������>
��@�>�����%/�����@�������&DO��$SS��8QSXE�
/(;,6�������������:/�����������DW�
���&DO��&W��$SS��6HSW�������������0,/(6�Y��&2817<�2)�/26�$1*(/(6�),5(
'(3
7�'HS
W��1R��%��������>�����%/������@�������&DO��$SS��8QSXE��/(;,6�������������:/������������DW�
���&DO�
&W��$SS��0D\������������$V�D�UHVXOW��WKH�'HQQH\�H[FHSWLRQ�GRHV�QRW�DSSO\�KHUH�EHFDXVH�+DUUHOO�ZDV�UHSUHVHQWHG�E\
FRXQVHO��$FFRUGLQJO\��+DUUHOO�IDLOHG�WR�H[KDXVW�KHU�DGPLQLVWUDWLYH�UHPHGLHV�DV�WR�$)6&0(�EHFDXVH�VKH�IDLOHG�WR�QDPH
$)6&0(�DV�D�UHVSRQGHQW�LQ�KHU�')(+�FRPSODLQW��7KH�PRWLRQ�WR�GLVPLVV�WKH�i�������N��FDXVH�RI�DFWLRQ�LV�WKXV
*5$17('�DV�WR�$)6&0(�

,Q�DQ\�HYHQW��HYHQ�LI�WKH�'HQQH\�H[FHSWLRQ�GLG�DSSO\��+DUUHOO�VWLOO�ZRXOG�QRW�KDYH�H[KDXVWHG�KHU�DGPLQLVWUDWLYH
UHPHGLHV�DV�WR�KHU�i�������N��FODLP�DJDLQVW�$)6&0(�EHFDXVH�WKDW�FODLP�LV�QRW�ZLWKLQ�WKH�VFRSH�RI�+DUUHOO
V�')(+
FRPSODLQW��7R�KDYH�WKH�')(+�FRPSODLQW�TXDOLI\�DV�DGPLQLVWUDWLYH�H[KDXVWLRQ��WKH�i�������N��FODLP�DJDLQVW�$)6&0(
PXVW�EH��OLNH�RU�UHDVRQDEO\�UHODWHG�WR��WKH�FODLPV�LQ�WKH�')(+�FRPSODLQW��5RGULJXH]������)��G�DW��������7KLV�VWDQGDUG
LV�PHW�ZKHUH�WKH�DOOHJDWLRQV�LQ�WKH�FLYLO�VXLW�DUH�ZLWKLQ�WKH�VFRSH�RI�WKH�DGPLQLVWUDWLYH�LQYHVWLJDWLRQ�
ZKLFK�FDQ
UHDVRQDEO\�EH�H[SHFWHG�WR�JURZ�RXW�RI�WKH�FKDUJH�RI�GLVFULPLQDWLRQ�
��,G����TXRWLQJ�6DQGKX�Y��/RFNKHHG�0LVVLOHV�	
6SDFH�&R������&DO��$SS���WK����������������&DO��5SWU���G��������������&RXUWV��FRQVLGHU�VXFK�IDFWRUV�DV�WKH�DOOHJHG
EDVLV�RI�WKH�GLVFULPLQDWLRQ��GDWHV�RI�GLVFULPLQDWRU\�DFWV�VSHFLILHG�ZLWKLQ�WKH�FKDUJH��SHUSHWUDWRUV�RI�GLVFULPLQDWLRQ
QDPHG�LQ�WKH�FKDUJH��DQG�DQ\�ORFDWLRQV�DW�ZKLFK�GLVFULPLQDWLRQ�LV�DOOHJHG�WR�KDYH�RFFXUUHG���3LHURWWL�Y��%G��RI�5HJHQWV
RI�WKH�8QLY��RI�&DO���1R�����&9������+6*��>�����%/�������@�������8�6��'LVW��/(;,6��������������:/�����������DW

����1�'��&DO��0D\������������TXRWLQJ�)UHHPDQ�Y��2DNODQG�8QLILHG�6FK��'LVW�������)��G�������������WK�&LU�����������$W
ERWWRP��
>W@KH�FUXFLDO�HOHPHQW�RI�D�FKDUJH�RI�GLVFULPLQDWLRQ�LV�WKH�IDFWXDO�VWDWHPHQW�FRQWDLQHG�WKHUHLQ�
��,G����TXRWLQJ
)UHHPDQ������)��G�DW�������

+HUH��+DUUHOO
V�')(+�FRPSODLQW�DOOHJHV�WKDW�+HDWK�HQJDJHG�LQ�VH[XDO�LPSURSULHW\��WKDW�'HUDV�WUHDWHG�+DUUHOO�GLIIHUHQWO\
WKDQ�KH�WUHDWHG�\RXQJHU�IHPDOH�HPSOR\HHV�LQFOXGLQJ�E\�DVVLJQLQJ�KHU�WR�OHVV�IDYRUDEOH�VKLIWV��DQG�WKDW�'HUDV�DQG
+HDWK�EXOOLHG�+DUUHOO�DQG�PDGH�GHURJDWRU\�FRPPHQWV�WR�WKLUG�SDUWLHV�DERXW�+DUUHOO��(&)�1R�������DW����+DUUHOO�DOOHJHV
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WKDW�VKH�UHSRUWHG�WKH�LVVXHV�WR�KHU�FDSWDLQ�DW�WKH�WLPH��&DSWDLQ�6PLWKHH��EXW�6PLWKHH�IDLOHG�WR�DFW��+DUUHOO�ZDV�WKHQ
LQYHVWLJDWHG�DQG�ILUHG���,G��DW������$OWKRXJK�WKH�')(+�FRPSODLQW�LV�VSHFLILF�LQ�LWV�DOOHJDWLRQV�DJDLQVW�+HDWK��'HUDV��DQG
6PLWKHH��WKH�')(+�FRPSODLQW�QRZKHUH�PHQWLRQV�DQ\�DFWLRQV�WDNHQ�E\�$)6&0(�RU�LWV�UHSUHVHQWDWLYHV��OHW�DORQH
DOOHJHV�WKDW�WKRVH�DFWLRQV�ZHUH�LPSURSHU��%HFDXVH�+DUUHOO
V�IDFWXDO�VWDWHPHQW�GRHV�QRW�LQFOXGH�$)6&0(�DQG�WKHUH�LV
QR�LQGLFDWLRQ�WKDW�KHU�FODLP�DJDLQVW�$)6&0(�ZRXOG��UHDVRQDEO\�EH�H[SHFWHG��WR�JURZ�RXW�RI�DQ�LQYHVWLJDWLRQ�RI�WKH
DOOHJDWLRQV�LQ�+DUUHOO
V�IDFWXDO�VWDWHPHQW��WKH�&RXUW�ILQGV�WKDW�+DUUHOO�KDV�QRW�H[KDXVWHG�KHU�DGPLQLVWUDWLYH�UHPHGLHV�DV
WR�KHU�i�������N��DJDLQVW�$)6&0(��6HH�)UHHPDQ������)��G�DW���������KROGLQJ�WKDW�((2&�FKDUJH�DOOHJLQJ�UDFLDO�DQG
VH[XDO�GLVFULPLQDWLRQ�LQ�FRQWH[W�RI�HOHFWLRQ�WR�)DFXOW\�$GYLVRU\�&RXQFLO�GLG�QRW�FRYHU�DOOHJHG�GLVFULPLQDWLRQ�LQ�RWKHU
FRQWH[WV���5RGULJXH]������)��G�DW������FDOOLQJ�LW��HVSHFLDOO\�LQDSSURSULDWH��WR�H[SDQG�WKH�FLYLO�DFWLRQ�WR�LQFOXGH�FODLPV
EH\RQG�WKRVH�SOHG�ZLWK�JUHDW�VSHFLILFLW\�LQ�D�')(+�FRPSODLQW���*RQJ�Y��&LW\�RI�5RVHPHDG������&DO��$SS���WK����������
������&DO��5SWU���G�������������QRWLQJ�>
��@�WKDW�D�FRPSODLQW�LV�VXEMHFW�WR�GLVPLVVDO�RQ�H[KDXVWLRQ�JURXQGV�LI�WKH�IDFWXDO
EDVLV�IRU�UHFRYHU\�LQ�WKH�FRPSODLQW�LV�QRW�IDLUO\�UHIOHFWHG�LQ�WKH�')(+�FRPSODLQW���7KLV�FRQFOXVLRQ�LV�UHLQIRUFHG�E\�WKH
IDFW�WKDW�$)6&0(
V�DFWLRQ�SUHVXPDEO\�XQGHUSLQQLQJ�LWV�OLDELOLW\�RQ�WKH�i�������N��FODLPಧLWV�GHFOLQDWLRQ�WR�UHSUHVHQW
+DUUHOO�LQ�KHU�DSSHDOಧRFFXUUHG�RQ�-XO\�����������<HW�LQ�KHU�')(+�FRPSODLQW��+DUUHOO�VWDWHV�WKDW�KHU��PRVW�UHFHQW
KDUP�RFFXUUHG�RQ�RU�DURXQG�0DUFK������������ZKLFK�VXSSRUWV�WKH�&RXUW
V�FRQFOXVLRQ�WKDW�WKH�')(+�FODLP�GLG�QRW
LQFOXGH�IDFWV�UHODWHG�WR�WKH�FODLP�DJDLQVW�$)6&0(�

$FFRUGLQJO\��WKH�PRWLRQ�WR�GLVPLVV�WKH�IRXUWK�FDXVH�RI�DFWLRQ�IRU�IDLOXUH�WR�SUHYHQW�GLVFULPLQDWLRQ�LV�*5$17('�DV�WR
$)6&0(��7KLV�GLVPLVVDO�LV�ZLWK�SUHMXGLFH�EHFDXVH�DPHQGPHQW�ZRXOG�EH�IXWLOH��6SHFLILFDOO\��WR�EH�WLPHO\��D�FRPSODLQW
PXVW�EH�ILOHG�ZLWK�')(+�ZLWKLQ�RQH�\HDU�RI�WKH�RFFXUUHQFH�RI�WKH�XQODZIXO�DFWLRQ��&DO��*RY��&RGH�i���������5RGULJXH]�
����)��G�DW�������+HUH��$)6&0(�GHFOLQHG�WR�UHSUHVHQW�+DUUHOO�RQ�-XO\�����������ZKLFK�PHDQV�WKDW�DQ\�FRPSODLQW�ZLWK
')(+�PXVW�KDYH�EHHQ�ILOHG�E\�-XO\�����������$OWKRXJK��WKH�UHODWLRQ�EDFN�GRFWULQH�LV�DYDLODEOH�LQ�DSSURSULDWH
FLUFXPVWDQFHV�WR�UHQGHU�WLPHO\�DQ�RWKHUZLVH�XQWLPHO\�DPHQGPHQW�WR�D�FKDUJH�XQGHU�)(+$���5RGULJXH]������)��G�DW
������WKH�1LQWK�&LUFXLW�KDV�H[SODLQHG�WKDW��WKH�IDFWXDO�DOOHJDWLRQV��LQ�WKH�WLPHO\�FRPSODLQW��PXVW�EH�DEOH�WR�EHDU�WKH
ZHLJKW�RI�WKH�QHZ�WKHRU\�DGGHG�E\�DPHQGPHQW��� LG��DW�������7KXV��HYHQ�LI�+DUUHOO�ZHUH�WR�DPHQG�KHU�')(+�FRPSODLQW
WR�SURSHUO\�DGG�$)6&0(�DQG�WKH�IDFWXDO�EDVLV�IRU�KHU�i�������N��FODLP�DJDLQVW�$)6&0(��WKDW�DPHQGPHQW�ZRXOG�EH
XQWLPHO\�DQG�ZRXOG�QRW�UHODWH�EDFN�WR�WKH�RULJLQDO�RU�ILUVW�DPHQGHG�')(+�FRPSODLQW�EHFDXVH�WKH�IDFWV�LQ�WKH�RULJLQDO
DQG�DPHQGHG�')(+�FRPSODLQW�ZRXOG�QRW��EHDU�WKH�ZHLJKW�RI�WKH�QHZ�WKHRU\�DGGHG�E\�DPHQGPHQW���5RGULJXH]�����
)��G�DW������

&��(LJKWK�&DXVH�RI�$FWLRQ�IRU�1HJOLJHQW�6XSHUYLVLRQ��1LQWK�&DXVH�RI�$FWLRQ�IRU�1HJOLJHQFH��(OHYHQWK�&DXVH�RI�$FWLRQ
IRU�1HJOLJHQW�DQG�,QWHQWLRQDO�,QIOLFWLRQ�RI�(PRWLRQDO�'LVWUHVV��DQG�7KLUWHHQWK�&DXVH�RI�$FWLRQ�IRU�1HJOLJHQW�DQG
,QWHQWLRQDO�0LVUHSUHVHQWDWLRQ�$JDLQVW�$)6&0(�DQG�7XFNHU
$)6&0(�DQG�7XFNHU�DUJXH�WKDW�WKH�HLJKWK��QLQWK��HOHYHQWK��DQG�WKLUWHHQWK�FDXVHV�RI�DFWLRQ�PXVW�EH�GLVPLVVHG�DV�WR
WKHP�EHFDXVH�WKH\�DUH�SUHHPSWHG�E\�D�FODLP�IRU�EUHDFK�RI�WKH�GXW\�RI�IDLU�UHSUHVHQWDWLRQ��ZKLFK�LQ�WXUQ�LV�VXEMHFW�WR
WKH�H[FOXVLYH�MXULVGLFWLRQ�RI�WKH�&DOLIRUQLD�3XEOLF�(PSOR\PHQW�5HODWLRQV�%RDUG���3(5%����$)6&0(�07'�DW�������

�,Q�&DOLIRUQLD��ODERU�UHODWLRQV�EHWZHHQ�PRVW�ORFDO�SXEOLF�HQWLWLHV�DQG�WKHLU�HPSOR\HHV�DUH�JRYHUQHG�E\�WKH�0H\HUV�
0LOLDV�%URZQ�$FW��00%$���ZKLFK�UHFRJQL]HV�WKH�ULJKW�RI�SXEOLF�HPSOR\HHV�WR�EDUJDLQ�FROOHFWLYHO\�ZLWK�WKHLU�HPSOR\HUV
RYHU�ZDJHV�DQG�RWKHU�WHUPV�RI�HPSOR\PHQW���&LW\�RI�6DQ�-RVH�Y��2SHUDWLQJ�(QJLQHHUV�/RFDO�8QLRQ�1R��������&DO���WK
����������������&DO��5SWU���G�����������3��G��������������7KH�DGPLQLVWUDWLYH�DJHQF\�DXWKRUL]HG�WR�DGMXGLFDWH�XQIDLU
ODERU�SUDFWLFH�FKDUJHV�XQGHU�WKH�00%$�LV�WKH�&DOLIRUQLD�3XEOLF�(PSOR\PHQW�5HODWLRQV�%RDUG��3(5%����,G����6XEMHFW�WR
FHUWDLQ�H[FHSWLRQV��ORFDO�SXEOLF�DJHQFLHV�DQG�WKHLU�HPSOR\HHV�PXVW�H[KDXVW�WKHLU�DGPLQLVWUDWLYH�UHPHGLHV�XQGHU�WKH
00%$�E\�DSSO\LQJ�WR�3(5%�IRU�UHOLHI�>
��@�EHIRUH�WKH\�FDQ�DVN�D�FRXUW�WR�LQWHUYHQH�LQ�D�ODERU�GLVSXWH���,G���([FHSWLRQV
WR�WKH�H[KDXVWLRQ�UHTXLUHPHQW�LQFOXGH��ZKHQ�WKH�DGPLQLVWUDWLYH�UHPHG\�LV�LQDGHTXDWH��RU��ZKHQ�LW�LV�FOHDU�WKDW�VHHNLQJ
DGPLQLVWUDWLYH�UHPHGLHV�ZRXOG�EH�IXWLOH��� ,G��DW������

�$OWKRXJK�WKH�00%$�GRHV�QRW�VSHFLILFDOO\�LPSRVH�D�GXW\�RI�IDLU�UHSUHVHQWDWLRQ�RQ�DQ�H[FOXVLYH�UHSUHVHQWDWLYH��WKH
FRXUWV�KDYH�KHOG�WKDW�
XQLRQV�RZH�D�GXW\�RI�IDLU�UHSUHVHQWDWLRQ�RI�WKHLU�PHPEHUV��DQG�WKLV�UHTXLUHV�WKHP�WR�UHIUDLQ�IURP
UHSUHVHQWLQJ�WKHLU�PHPEHUV�DUELWUDULO\��GLVFULPLQDWRULO\��RU�LQ�EDG�IDLWK�
��3DXOVHQ�Y��/RFDO�1R������RI�,QW
O�%KG��2I
7HDPVWHUV������&DO��$SS���WK�����������������&DO��5SWU���G�������������TXRWLQJ�+XVVH\�Y��2SHUDWLQJ�(QJ
UV�/RFDO
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8QLRQ�1R��������&DO��$SS���WK�����������&DO��5SWU���G��������������7KH�&DOLIRUQLD�&RXUW�RI�$SSHDO�KDV�H[SODLQHG�WKDW
WKH�3(5%��WUHDWV�D�XQLRQ
V�YLRODWLRQ�RI�LWV�GXW\�RI�IDLU�UHSUHVHQWDWLRQ�DV�DQ�XQIDLU�SUDFWLFH�XQGHU�WKH�00%$��� ,G��DW����
��,Q�WXUQ��WKH�3(5%��KDV�H[FOXVLYH�LQLWLDO�MXULVGLFWLRQ�RYHU�00%$�XQIDLU�SUDFWLFH�FKDUJHV���,G����VHH�DOVR &DO��*RY��&RGH
i������E���VWDWLQJ�WKDW�WKH��LQLWLDO�GHWHUPLQDWLRQ�DV�WR�ZKHWKHU�WKH�FKDUJH�RI�XQIDLU�SUDFWLFH�LV�MXVWLILHG�������VKDOO�EH�D
PDWWHU�ZLWKLQ�WKH�H[FOXVLYH�MXULVGLFWLRQ�RI�WKH�>3(5%@����7KXV��D�SODLQWLII�SXUVXLQJ�D�GXW\�RI�IDLU�UHSUHVHQWDWLRQ�FODLP
DJDLQVW�KHU�XQLRQ�PXVW�ILUVW�H[KDXVW�KHU�DGPLQLVWUDWLYH�UHPHGLHV�EHIRUH�WKH�3(5%�EHIRUH�EULQJLQJ�D�FODLP�LQ�FRXUW
XQOHVV�DQ�H[FHSWLRQ�DSSOLHV��6HH�)LVKHU�Y��&DO��6FK��(PSOHV��$VV
Q��1R��'��������>�����%/�������@�������&DO��$SS�
8QSXE��/(;,6�������������:/�����������DW�
�����&DO��&W��$SS��6HSW�������������H[SODLQLQJ�WKDW�D�EUHDFK�RI�GXW\�RI�IDLU
UHSUHVHQWDWLRQ�FODLP�SUHPLVHG�RQ�XQLRQ
V�IDLOXUH�WR�UHSUHVHQW�PHPEHU�LQ�DSSHDO�RI�KHU�WHUPLQDWLRQ�ZDV�VXEMHFW�WR�WKH
H[FOXVLYH�MXULVGLFWLRQ�RI�WKH�3(5%��

$)6&0(�DQG�7XFNHU�FRQWHQG�WKDW�+DUUHOO
V�WRUW�FODLPV�DUH�HIIHFWLYHO\�GXW\�RI�IDLU�UHSUHVHQWDWLRQ�FODLPV��$)6&0(�DQG
7XFNHU�SRLQW�RXW�WKDW�+DUUHOO
V�RULJLQDO�FRPSODLQW�FRQWDLQHG�D�EUHDFK�RI�GXW\�RI�IDLU�UHSUHVHQWDWLRQ�FODLP�DJDLQVW
$)6&0(��ZKLFK�+DUUHOO�UHPRYHG�IURP�WKH�)$&��6HH�(&)�1R������DW�����GXW\�RI�IDLU�UHSUHVHQWDWLRQ�FODLP�DJDLQVW
$)6&0(���,Q�SODFH�RI�WKH�EUHDFK�RI�GXW\�RI�IDLU�UHSUHVHQWDWLRQ�FODLP��+DUUHOO�DGGHG�QHJOLJHQW�VXSHUYLVLRQ��QHJOLJHQFH�
DQG�i�������N��FODLPV�DJDLQVW�$)6&0(�DQG�7XFNHU�LQ�WKH�)$&��$)6&0(�07'�DW��������+DUUHOO�DOVR�PDLQWDLQHG�WKH
QHJOLJHQW�DQG�LQWHQWLRQDO�LQIOLFWLRQ�RI�HPRWLRQDO�GLVWUHVV�DQG�QHJOLJHQW�DQG�LQWHQWLRQDO�PLVUHSUHVHQWDWLRQ�FODLPV�DJDLQVW
$)6&0(�WKDW�VKH�SOHG�LQ�KHU�RULJLQDO�FRPSODLQW��$)6&0(�DQG�7XFNHU�DUJXH�WKDW��ZLWK�WKH�H[FHSWLRQ�RI�WKH�i�������N�
FODLP��DOO�RI�WKHVH�RWKHU�FODLPV�DUH�VXEVXPHG�E\�WKH�GXW\�RI�IDLU�UHSUHVHQWDWLRQ��DQG�WKXV�VKRXOG�EH�FRQVWUXHG�DV�GXW\
RI�IDLU�UHSUHVHQWDWLRQ�FODLPV��$)6&0(�07'�DW��������6SHFLILFDOO\��$)6&0(�DQG�7XFNHU�FRQWHQG�WKDW�DOO�RI�WKHVH
RWKHU�FODLPV�DUH�SUHPLVHG�RQ�$)6&0(
V�DQG�7XFNHU
V�GXWLHV�WR�+DUUHOO��ZKLFK�DULVH�RXW�RI�WKH�XQLRQ�PHPEHU
UHODWLRQVKLS�

$OWKRXJK�+DUUHOO�EULHIO\�DWWHPSWV�WR�GLVWLQJXLVK�VRPH�RI�$)6&0(�DQG�7XFNHU
V�DXWKRULWLHV��+DUUHOO�GRHV�QRW
PHDQLQJIXOO\�GLVSXWH�WKDW�KHU�WRUW�FODLPV�DUH�HIIHFWLYHO\�GXW\�RI�IDLU�UHSUHVHQWDWLRQ�FODLPV��6HH�$)6&0(�07'�2SS
Q�DW
�������,QGHHG��&DOLIRUQLD�FRXUWV�DQG�GLVWULFW�FRXUWV�LQ�&DOLIRUQLD�KDYH�KHOG�WKDW�>
��@�ZKHQ�WRUW�DQG�RWKHU�FODLPV
HVVHQWLDOO\�UDLVH�D�GXW\�RI�IDLU�UHSUHVHQWDWLRQ�FODLP��WKH�WRUW�DQG�RWKHU�FODLPV�DUH�SURSHUO\�GLVPLVVHG�EDVHG�RQ�WKH
3(5%
V�H[FOXVLYH�MXULVGLFWLRQ��6HH��H�J�� *ORYHU�Y��&DO��6WDWH�8QLY��)UHVQR��1R�����&9�����6$%��>�����%/�������@�
�����8�6��'LVW��/(;,6��������������:/�����������DW�
�����(�'��&DO��-XO\������������GLVPLVVLQJ�FRQWUDFW�FODLP�WKDW
ZDV�LGHQWLFDO�WR�EUHDFK�RI�GXW\�RI�IDLU�UHSUHVHQWDWLRQ�FODLP�LQ�OLJKW�RI�3(5%
V�H[FOXVLYH�MXULVGLFWLRQ���3DXOVHQ������&DO�
$SS���WK�DW������FRQFOXGLQJ�WKDW��WKH�WRUW�FDXVHV�RI�DFWLRQ�IDOO�ZLWKLQ�3(5%
V�H[FOXVLYH�LQLWLDO�MXULVGLFWLRQ��EHFDXVH�WKH\
DUH��LQ�HVVHQFH�WKH�VDPH�DV�WKH�GXW\�RI�IDLU�UHSUHVHQWDWLRQ�FODLP����&LW\�	�&RXQW\�RI�6DQ�)UDQFLVFR�Y��,QW
O�8QLRQ�RI
2SHUDWLQJ�(QJLQHHUV��/RFDO���������&DO��$SS���WK����������������&DO��5SWU���G�������������D�SDUW\��PD\�QRW��WKURXJK
DUWIXO�SOHDGLQJ��HYDGH�3(5%
V�H[FOXVLYH�MXULVGLFWLRQ����$QGHUVRQ�Y��&DOLIRUQLD�)DFXOW\�$VVQ������&DO��$SS���WK����������
�����&DO��5SWU���G�������������FRQFOXGLQJ�WKDW�IUDXG�DQG�RWKHU�K\EULG�WRUW�GXW\�RI�IDLU�UHSUHVHQWDWLRQ�FODLPV�VKRXOG�EH
GLVPLVVHG�EDVHG�RQ�3(5%
V�H[FOXVLYH�MXULVGLFWLRQ���0RUHRYHU��LQ�+XVVH\��WKH�&DOLIRUQLD�&RXUW�RI�$SSHDO�VSHFLILFDOO\
UHMHFWHG�D�SODLQWLII
V�DWWHPSW�WR�DVVHUW�D�QHJOLJHQFH�FDXVH�RI�DFWLRQ�DJDLQVW�D�XQLRQ�DQG�KHOG�WKDW��>D@�XQLRQ�GRHV�QRW
RZH�D�GXW\�RI�FDUH�WR�LWV�PHPEHUV���������,QVWHDG��XQLRQV�RZH�D�GXW\�RI�IDLU�UHSUHVHQWDWLRQ�WR�WKHLU�PHPEHUV������������
&DO��$SS���WK�DW��������$FFRUGLQJO\��WKH�&RXUW�ILQGV�WKDW�+DUUHOO
V�FODLPV�DULVH�RXW�RI�DQ�DOOHJHG�EUHDFK�RI�WKH�GXW\�RI
IDLU�UHSUHVHQWDWLRQ��DQG�WKXV�WKH�3(5%�KDV�H[FOXVLYH�MXULVGLFWLRQ�XQOHVV�DQ�H[FHSWLRQ�DSSOLHV�

+DUUHOO�DUJXHV�WKDW�WKH�IXWLOLW\�H[FHSWLRQ�H[FXVHV�KHU�IURP�IDLOLQJ�WR�SUHVHQW�KHU�GXW\�RI�IDLU�UHSUHVHQWDWLRQ�FODLP�WR�WKH
3(5%��$)6&0(�07'�2SS
Q�DW�����6SHFLILFDOO\��+DUUHOO�DUJXHV�WKDW��>H@[KDXVWLRQ�LV�QRW�UHTXLUHG�LI�WKH�HPSOR\HH�FDQ
VKRZ�WKDW�WKH�XQLRQ�UHSXGLDWHG�WKH�FRQWUDFWXDO�JULHYDQFH�SURFHGXUHV�RU�EUHDFKHG�LWV�GXW\�RI�IDLU�UHSUHVHQWDWLRQ�WR�WKH
HPSOR\HH���,G��+RZHYHU��WKLV�DUJXPHQW�LV�FLUFXODU��7KH�&DOLIRUQLD�FDVH�ODZ�GLVFXVVHG�DERYH�FOHDUO\�KROGV�WKDW�WKH
3(5%�KDV�H[FOXVLYH�MXULVGLFWLRQ�RYHU�EUHDFK�RI�GXW\�RI�IDLU�UHSUHVHQWDWLRQ�FODLPV��,I�+DUUHOO�ZHUH�FRUUHFW�WKDW�D�EUHDFK
RI�WKH�GXW\�RI�IDLU�UHSUHVHQWDWLRQ�VKRZHG�WKDW�EULQJLQJ�D�FODLP�EHIRUH�WKH�3(5%�ZDV�IXWLOH��WKHQ�WKH�3(5%
V�H[FOXVLYH
MXULVGLFWLRQ�RYHU�VXFK�FODLPV�ZRXOG�EH�PHDQLQJOHVV��EHFDXVH�WKH�IXWLOLW\�H[FHSWLRQ�ZRXOG�DSSO\�LQ�HYHU\�FDVH�

,Q�VXP��WKH�&RXUW�ILQGV�WKDW�+DUUHOO
V�WRUW�FODLPV�DJDLQVW�$)6&0(�DQG�7XFNHU�DUH�VXEVXPHG�ZLWKLQ�WKH�GXW\�RI�IDLU
UHSUHVHQWDWLRQ��7KH�&RXUW�WKXV�*5$176�WKH�PRWLRQ�WR�GLVPLVV�WKH�HLJKWK��QLQWK��HOHYHQWK��DQG�WKLUWHHQWK�FDXVHV�RI
DFWLRQ�DJDLQVW�$)6&0(�DQG�7XFNHU�EDVHG�RQ�+DUUHOO
V�IDLOXUH�WR�H[KDXVW�KHU�UHPHGLHV�DW�WKH�3(5%��ZKLFK�KDV
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H[FOXVLYH�MXULVGLFWLRQ��7KLV�GLVPLVVDO�LV�ZLWKRXW�SUHMXGLFH�WR�+DUUHOO�EULQJLQJ�KHU�FODLPV�EHIRUH�WKH�3(5%�

'��1LQWK�&DXVH�RI�$FWLRQ�IRU�1HJOLJHQFH��7HQWK�&DXVH�RI�$FWLRQ�IRU�$VVDXOW��DQG�(OHYHQWK�&DXVH�RI�$FWLRQ�IRU
1HJOLJHQW�DQG�,QWHQWLRQDO�,QIOLFWLRQ�RI�(PRWLRQDO�'LVWUHVV�$JDLQVW�2IILFHU�'HIHQGDQWV
+DUUHOO�DVVHUWV�KHU�QLQWK�FDXVH�RI�DFWLRQ�IRU�QHJOLJHQFH�DJDLQVW�7XUQHU��+HDWK��'HUDV��6YDUGDO��<Q]XQ]D��0F3KLOOLSV�
$)6&0(��DQG�7XFNHU��6HH�)$&�DW�����+DUUHOO�DVVHUWV�KHU�WHQWK�FDXVH�RI�DFWLRQ�IRU�DVVDXOW�DJDLQVW�>
��@�+HDWK��'HUDV�
DQG�<Q]XQ]D��6HH��LG��DW�����+DUUHOO
V�HOHYHQWK�FDXVH�RI�DFWLRQ�IRU�QHJOLJHQW�DQG�LQWHQWLRQDO�LQIOLFWLRQ�RI�HPRWLRQDO
GLVWUHVV�QDPHV�7XUQHU��+HDWK��'HUDV��6YDUGDO��<Q]XQ]D��0F3KLOOLSV��7XFNHU��DQG�$)6&0(��6HH��LG��DW�����7XUQHU�
+HDWK��'HUDV��6YDUGDO��<Q]XQ]D��DQG�0F3KLOOLSV�DUJXH�WKDW�+DUUHOO
V�QLQWK��WHQWK��DQG�HOHYHQWK�FODLPV�PXVW�EH
GLVPLVVHG�EHFDXVH�+DUUHOO�GLG�QRW�DOOHJH�WLPHO\�FRPSOLDQFH�ZLWK�WKH�&DOLIRUQLD�7RUW�&ODLPV�$FW��&DO��*RY��&RGH�ii����
��HW�VHT�2IILFHUV
�07'�DW������

��&DOLIRUQLD�*RYHUQPHQW�&RGH�i�������UHTXLUHV�WKDW�WKRVH�ZKR�ZLVK�WR�VXH�D�SXEOLF�HPSOR\HH�EDVHG�RQ�DFWV�RU
RPLVVLRQV�ZLWKLQ�WKH�VFRSH�RI�WKH�HPSOR\HH
V�HPSOR\PHQW�PXVW�ILUVW�ILOH�D�FODLP�DJDLQVW�WKDW�HPSOR\HH
V�SXEOLF�HQWLW\
HPSOR\HU���%HOLQGD�.��Y��&RXQW\�RI�$ODPHGD��1R�����&9������/+.�������8�6��'LVW��/(;,6��������������:/��������
��DW�
����1�'��&DO��$SU�������������FLWLQJ�%ULJJV�Y��/DZUHQFH������&DO��$SS���G��������������������&DO��5SWU�����
����������DII
G� -�+��Y��%DOGRYLQRVUH������)��$SS
[�������WK�&LU���������8QGHU�&DOLIRUQLD�*RYHUQPHQW�&RGH�i��������
FODLPV�UHODWLQJ�WR�GHDWK��SHUVRQDO�LQMXU\��DQG�SHUVRQDO�SURSHUW\�PXVW�EH�SUHVHQWHG��QRW�ODWHU�WKDQ�VL[�PRQWKV�DIWHU�WKH
DFFUXDO�RI�WKH�FDXVH�RI�DFWLRQ��DQG�DOO�RWKHU�FODLPV�PXVW�EH�SUHVHQWHG��QRW�ODWHU�WKDQ�RQH�\HDU�DIWHU�WKH�DFFUXDO�RI�WKH
FDXVH�RI�DFWLRQ���&DO��*RY��&RGH�i�������D�����7KH�SXUSRVH�RI�QRWLFH�LV�WR�DOORZ�WKH�JRYHUQPHQWDO�HQWLW\�����WR�PDNH�DQ
HDUO\�LQYHVWLJDWLRQ�����WR�VHWWOH�FODLPV�HDUO\�WR�DYRLG�FRVWO\�OLWLJDWLRQ�����WR�UHFWLI\�D�GDQJHURXV�FRQGLWLRQ��DQG����WR�WDNH
WKH�FODLP�LQWR�DFFRXQW�LQ�PDNLQJ�LWV�ILVFDO�SODQQLQJ���'URQHW�Y��&ROXQJD��1R��%��������>�����%/�����@�������&DO��$SS�
8QSXE��/(;,6�������������:/����������DW�
���&DO��&W��$SS��0DU������������FLWLQJ�6DQ�'LHJR�8QLILHG�3RUW�'LVW��Y�
6XSHULRU�&RXUW������&DO��$SS���G�����������������&DO��5SWU���������������,Q�WXUQ���>X@QGHU�&DOLIRUQLD�*RYHUQPHQW�&RGH
i���������
IDLOXUH�WR�WLPHO\�SUHVHQW�D�FODLP�IRU�PRQH\�RU�GDPDJHV�WR�D�SXEOLF�HQWLW\�EDUV�D�SODLQWLII�IURP�ILOLQJ�D�ODZVXLW
DJDLQVW�WKDW�HQWLW\�
��%HOLQGD�.��������8�6��'LVW��/(;,6��������������:/���������DW�
����TXRWLQJ�6WDWH�RI�&DOLIRUQLD�Y�
6XSHULRU�&RXUW�����&DO���WK������������������&DO��5SWU���G����������3��G�������������

+DUUHOO
V�FODLPV�IRU�QHJOLJHQFH��DVVDXOW��DQG�QHJOLJHQW�DQG�LQWHQWLRQDO�LQIOLFWLRQ�RI�HPRWLRQDO�GLVWUHVV�DUH�VXEMHFW�WR�WKH
SUHVHQWDWLRQ�UHTXLUHPHQW�RI�WKH�&DOLIRUQLD�7RUW�&ODLPV�$FW��6HH��H�J�� -DFRPH�Y��9ODKDNLV��1R�����&9����*3&��>����
%/�������@�������8�6��'LVW��/(;,6���������������:/�����������DW�
�����6�'��&DO��$XJ������������GLVPLVVLQJ
QHJOLJHQFH�FODLP�IRU�IDLOXUH�WR�FRPSO\�ZLWK�SUHVHQWPHQW�UHTXLUHPHQW���0XQGR�Y��&DUPRQD��1R�����&9������$:,������
8�6��'LVW��/(;,6��������������:/����������DW�
���(�'��&DO��-DQ�������������GLVPLVVLQJ�DVVDXOW�FODLP�IRU�IDLOXUH�WR
FRPSO\�ZLWK�SUHVHQWDWLRQ�UHTXLUHPHQW���*RQJ�Y��&LW\�RI�5RVHPHDG������&DO��$SS���WK�����������������&DO��5SWU���G����
��������GLVPLVVLQJ�LQWHQWLRQDO�LQIOLFWLRQ�RI�HPRWLRQDO�GLVWUHVV�FODLP�IRU�IDLOXUH�WR�FRPSO\�ZLWK�SUHVHQWDWLRQ�UHTXLUHPHQW��
7XUQHU��+HDWK��'HUDV��6YDUGDO��<Q]XQ]D��DQG�0F3KLOOLSV�FRQWHQG�WKDW�+DUUHOO
V�QHJOLJHQFH�FODLP�PXVW�EH�GLVPLVVHG
EHFDXVH�+DUUHOO�GRHV�QRW�DOOHJH�WLPHO\�FRPSOLDQFH�ZLWK�WKH�&DOLIRUQLD�7RUW�&ODLP�$FW
V�SUHVHQWPHQW�UHTXLUHPHQW�RU
DOOHJH�D�UHDVRQ�IRU�H[FXVLQJ�+DUUHOO�IURP�WKH�SUHVHQWDWLRQ�UHTXLUHPHQW��7KH\�DUJXH�WKDW�GLVPLVVDO�VKRXOG�EH�ZLWKRXW
OHDYH�WR�DPHQG�EHFDXVH�+DUUHOO�ZDV�RQ�QRWLFH�RI�WKH�&DOLIRUQLD�7RUW�&ODLPV�$FW�SUHVHQWPHQW�GHILFLHQF\�EDVHG�RQ�WKH
6HSWHPEHU����������PRWLRQ�WR�GLVPLVV�WKH�RULJLQDO�FRPSODLQW��DQG�\HW�+DUUHOO
V�)$&��ILOHG�RQ�'HFHPEHU�����������GLG
QRW�UHPHG\�WKH�GHILFLHQF\��2IILFHUV
�07'�DW������

,W�LV�XQGLVSXWHG�WKDW�+DUUHOO�GLG�QRW�WLPHO\�SUHVHQW�KHU�FODLP�DV�UHTXLUHG�E\�WKH�&DOLIRUQLD�7RUW�&ODLPV�$FW��+DUUHOO�ZDV
ILUHG�RQ�0DUFK�����������ZKLFK�PHDQV�WKDW�KHU�FODLP�ZDV�GXH�E\�6HSWHPEHU�>
��@�����������6HH�2IILFHUV
�07'�2SS
Q
DW����+DUUHOO�FRQFHGLQJ�WKDW�FODLP�ZDV�GXH�E\�6HSWHPEHU������������+RZHYHU��+DUUHOO�GLG�QRW�SUHVHQW�KHU�FODLP�XQWLO
'HFHPEHU����������6HH�2IILFHUV
�07'�DW�����(&)�1R�������DW�����(&)�1R�������DW�����,QVWHDG��+DUUHOO�RIIHUV�WZR
DUJXPHQWV�ZK\�KHU�IDLOXUH�WR�WLPHO\�SUHVHQW�KHU�FODLP�VKRXOG�EH�H[FXVHG�

)LUVW��+DUUHOO�DUJXHV�WKDW�VKH�LV�H[FXVHG�IURP�WKH�SUHVHQWPHQW�UHTXLUHPHQW�EHFDXVH�WKH�*LOUR\�'HIHQGDQWV�IDLOHG�WR
UHJLVWHU�DV�SXEOLF�HQWLWLHV�DV�UHTXLUHG�E\�&DOLIRUQLD�*RYHUQPHQW�&RGH�i���������2IILFHUV
�07'�2SS
Q�DW������UHO\LQJ�RQ
:LOVRQ�Y��6DQ�)UDQFLVFR�5HGHYHORSPHQW�$JHQF\�����&DO���G�����������������&DO��5SWU������������3��G�������������
7KH�&RXUW�SUHYLRXVO\�FRQVLGHUHG�DQG�UHMHFWHG�WKLV�DUJXPHQW�LQ�LWV�0D\����������RUGHU��6SHFLILFDOO\��WKH�&RXUW�IRXQG
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WKDW�WKH�&LW\�RI�*LOUR\�LV�QRW�D��SXEOLF�DJHQF\��ZLWKLQ�WKH�PHDQLQJ�RI�i���������ZKLFK�PHDQV�WKDW�LW�ZDV�QRW�UHTXLUHG�WR
FRPSO\�ZLWK�i���������,Q�DGGLWLRQ��WKH�*3'�LV�D�GHSDUWPHQW�RI�WKH�&LW\�RI�*LOUR\��ZKLFK�PHDQV�WKDW�LW�DOVR�ZDV�QRW
UHTXLUHG�WR�FRPSO\�ZLWK�i���������6HH�(&)�1R�����DW����

6HFRQG��+DUUHOO�DUJXHV�WKDW�HTXLWDEOH�WROOLQJ�VKRXOG�DSSO\��2IILFHUV
�07'�2SS
Q�DW�������(TXLWDEOH�WROOLQJ�LV�D�MXGLFLDOO\
FUHDWHG�GRFWULQH�WKDW��LI�DSSOLFDEOH��ZLOO�
VXVSHQG�RU�H[WHQG�D�VWDWXWH�RI�OLPLWDWLRQV�DV�QHFHVVDU\�WR�HQVXUH�IXQGDPHQWDO
SUDFWLFDOLW\�DQG�IDLUQHVV�
��*RPH]�Y��6DIZD\�6HUYLFHV��//&��1R��%��������>�����%/�������@�������&DO��$SS��8QSXE�
/(;,6�������������:/�����������DW�
���&DO��&W��$SS��-XQH������������TXRWLQJ�$GGLVRQ�Y��6WDWH�RI�&DOLIRUQLD�����&DO�
�G��������������������&DO��5SWU������������3��G���������������%URDGO\�VSHDNLQJ��WKH�GRFWULQH�DSSOLHV�
>Z@KHQ�DQ�LQMXUHG
SHUVRQ�KDV�VHYHUDO�OHJDO�UHPHGLHV�DQG��UHDVRQDEO\�DQG�LQ�JRRG�IDLWK��SXUVXHV�RQH�
��0F'RQDOG�Y��$QWHORSH�9DOOH\
&RPPXQLW\�&ROOHJH�'LVW������&DO���WK���������������&DO��5SWU���G�����������3��G��������������TXRWLQJ�(ONLQV�Y��'HUE\��
���&DO���G�����������������&DO��5SWU������������3��G��������������7KXV��LW�PD\�DSSO\�ZKHUH�RQH�DFWLRQ�VWDQGV�WR�OHVVHQ
WKH�KDUP�WKDW�LV�WKH�VXEMHFW�RI�D�SRWHQWLDO�VHFRQG�DFWLRQ��ZKHUH�DGPLQLVWUDWLYH�UHPHGLHV�PXVW�EH�H[KDXVWHG�EHIRUH�D
VHFRQG�DFWLRQ�FDQ�SURFHHG��RU�ZKHUH�D�ILUVW�DFWLRQ��HPEDUNHG�XSRQ�LQ�JRRG�IDLWK��LV�IRXQG�WR�EH�GHIHFWLYH�IRU�VRPH
UHDVRQ���,G���7R�HVWDEOLVK�HTXLWDEOH�WROOLQJ��D�SODLQWLII�PXVW�VDWLVI\�WKUHH�HOHPHQWV���WLPHO\�QRWLFH��DQG�ODFN�RI�SUHMXGLFH�
WR�WKH�GHIHQGDQW��DQG�UHDVRQDEOH�DQG�JRRG�IDLWK�FRQGXFW�RQ�WKH�SDUW�RI�WKH�SODLQWLII��� ,G��DW������

6SHFLILFDOO\��+DUUHOO�FRQWHQGV�WKDW�KHU�0DUFK����������DGPLQLVWUDWLYH�DSSHDO�RI�KHU�WHUPLQDWLRQ��KHU�-XQH�����
QRWLILFDWLRQ�WR�0F3KLOOLSV�WKDW�+DUUHOO�LQWHQGHG�WR�DVVHUW�D�VH[XDO�KDUDVVPHQW�FODLP�DJDLQVW�+HDWK�DQG�D�UHWDOLDWLRQ
FODLP�DJDLQVW�WKH�&LW\��DQG�KHU�'HFHPEHU������')(+�FRPSODLQW�HTXLWDEO\�WROOHG�WKH�VL[�PRQWK�SHULRG�IRU�SUHVHQWLQJ
KHU�WRUW�FODLPV�WR�WKH�&LW\��2IILFHUV
�07'�2SS
Q�DW������7KH�&RXUW�GLVDJUHHV�EHFDXVH�����+DUUHOO�GRHV�QRW�DOOHJH�WLPHO\
FRPSOLDQFH�RU�HTXLWDEOH�WROOLQJ�LQ�KHU�)$&������WKH�DGPLQLVWUDWLYH�DSSHDO��DGPLQLVWUDWLYH�FRPSODLQWV��DQG�')(+
FRPSODLQW�JDYH�QR�QRWLFH�RI�DQ\�FODLPV�DJDLQVW�0F3KLOOLSV��<Q]XQ]D��RU�6YDUGDO��DQG�����+DUUHOO�KDV�QRW�GHPRQVWUDWHG
UHDVRQDEOH�DQG�JRRG�IDLWK�FRQGXFW�LQ�SXUVXLQJ�WKHVH�DOWHUQDWLYH�DGPLQLVWUDWLYH�FODLPV�

)LUVW��D�SODLQWLII�EHDUV�WKH�EXUGHQ�RI�DIILUPDWLYHO\�DOOHJLQJ�FRPSOLDQFH�ZLWK�WKH�&DOLIRUQLD�7RUW�&ODLPV�$FW�RU�D�UHDVRQ�WR
H[FXVH�FRPSOLDQFH��6HH�5RELQVRQ�Y��$ODPHGD�&RXQW\������)��6XSS���G��������������1�'��&DO����������$�SODLQWLII

PXVW�DOOHJH�IDFWV�GHPRQVWUDWLQJ�RU�H[FXVLQJ�>
��@�FRPSOLDQFH�ZLWK�WKH�FODLPV�SUHVHQWDWLRQ�UHTXLUHPHQW�
���TXRWLQJ
6WDWH�RI�&DOLIRUQLD�Y��6XSHULRU�&RXUW��%RGGH������&DO���WK������������������&DO��5SWU���G����������3��G��������������
*RQJ������&DO��$SS���WK�DW�������$�FDXVH�RI�DFWLRQ�WKDW�LV�VXEMHFW�WR�WKH�VWDWXWRU\�FODLP�SURFHGXUH�PXVW�DOOHJH�HLWKHU
WKDW�WKH�SODLQWLII�FRPSOLHG�ZLWK�WKH�FODLPV�SUHVHQWDWLRQ�UHTXLUHPHQW��RU�WKDW�D�UHFRJQL]HG�H[FHSWLRQ�RU�H[FXVH�IRU
QRQFRPSOLDQFH�H[LVWV�����3ODLQWLII�DOOHJHV�QHLWKHU�FRPSOLDQFH�QRU�D�UHDVRQ�WR�H[FXVH�FRPSOLDQFH�LQ�KHU�)$&��HYHQ
WKRXJK�VKH�ZDV�RQ�QRWLFH�IURP�WKH�PRWLRQ�WR�GLVPLVV�WKH�RULJLQDO�FRPSODLQW�WKDW�DQ�DOOHJDWLRQ�RI�FRPSOLDQFH�ZDV
UHTXLUHG��$OWKRXJK�+DUUHOO�DUJXHV�HTXLWDEOH�WROOLQJ�LQ�KHU�2SSRVLWLRQ�DQG�UHIHUHQFHV�KHU�DWWRUQH\
V�GHFODUDWLRQ�WR
HVWDEOLVK�IDFWV�VXSSRUWLQJ�KHU�HTXLWDEOH�WROOLQJ�DUJXPHQW��VKH�GRHV�QRW�VSHFLI\�HTXLWDEOH�WROOLQJ�DV�D�UHDVRQ�WR�H[FXVH
FRPSOLDQFH�LQ�WKH�)$&�LWVHOI��$W�WKH�PRWLRQ�WR�GLVPLVV�VWDJH��FRQVLGHUDWLRQ�RI�QRQ�MXGLFLDOO\�QRWLFHDEOH�IDFWV�RXWVLGH
WKH�FRPSODLQW�LV�LPSURSHU��6HH�-�0��Y��&LW\�RI�.LQJ�&LW\��1R�����&9������/+.��>�����%/�������@�������8�6��'LVW�
/(;,6���������������:/�����������DW�
���1�'��&DO��6HSW�������������UHIXVLQJ�WR�FRQVLGHU�IDFWV�DERXW�FRPSOLDQFH�ZLWK
SUHVHQWDWLRQ�UHTXLUHPHQW�UDLVHG�IRU�WKH�ILUVW�WLPH�LQ�DQ�RSSRVLWLRQ�WR�D�PRWLRQ�WR�GLVPLVV���$FFRUGLQJO\��WKH�PRWLRQ�WR
GLVPLVV�WKH�QLQWK��WHQWK��DQG�HOHYHQWK�FDXVHV�RI�DFWLRQ�LV�*5$17('�DV�WR�7XUQHU��+HDWK��'HUDV��6YDUGDO��<Q]XQ]D�
DQG�0F3KLOOLSV�

+RZHYHU��LQ�RUGHU�WR�DVVHVV�ZKHWKHU�JLYLQJ�+DUUHOO�OHDYH�WR�DPHQG�ZRXOG�EH�IXWLOH��WKH�&RXUW�FRQVLGHUV�ZKHWKHU
+DUUHOO
V�HYLGHQFH��LI�SURSHUO\�DOOHJHG�LQ�D�VHFRQG�DPHQGHG�FRPSODLQW��ZRXOG�HVWDEOLVK�HTXLWDEOH�WROOLQJ��7KH�&RXUW
FRQFOXGHV�LW�ZRXOG�QRW��)LUVW��KDYLQJ�UHYLHZHG�WKH�DGPLQLVWUDWLYH�DSSHDO��GRFXPHQWV�UHODWHG�WR�WKH�DGPLQLVWUDWLYH
VH[XDO�KDUDVVPHQW�DQG�UHWDOLDWLRQ�FRPSODLQWV��DQG�WKH�')(+�FODLP��WKH�&RXUW�FRQFOXGHV�WKDW�WKHVH�SURFHHGLQJV�GLG
QRW�JLYH�QRWLFH�RI�DQ\�FODLPV�DJDLQVW�0F3KLOOLSV��<Q]XQ]D��RU�6YDUGDO��,Q�RUGHU�IRU�D�FODLP�WR�VDWLVI\�WKH�FODLP
SUHVHQWDWLRQ�UHTXLUHPHQW���WKH�IDFWXDO�FLUFXPVWDQFHV�VHW�IRUWK�LQ�WKH�ZULWWHQ�FODLP�PXVW�FRUUHVSRQG�ZLWK�WKH�IDFWV
DOOHJHG�LQ�WKH�FRPSODLQW��HYHQ�LI�WKH�FODLP�ZHUH�WLPHO\��WKH�FRPSODLQW�LV�YXOQHUDEOH�WR�D�GHPXUUHU�LI�LW�DOOHJHV�D�IDFWXDO
EDVLV�IRU�UHFRYHU\�ZKLFK�LV�QRW�IDLUO\�UHIOHFWHG�LQ�WKH�ZULWWHQ�FODLP���*RQJ������&DO��$SS���WK�DW������TXRWLQJ�1HOVRQ�Y�
6WDWH�RI�&DOLIRUQLD������&DO��$SS���G���������������&DO��5SWU���������������)RU�H[DPSOH��LQ�0XQGR��ZKHQ�WKH�SODLQWLII
DOOHJHG�WKDW�GHIHQGDQW�&DUPRQD�UHWDOLDWHG�DJDLQVW�WKH�SODLQWLII�IRU�FRPSODLQWV�EXW�WKH�SODLQWLII�GLG�QRW�VSHFLILFDOO\�DOOHJH
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WKDW�&DUPRQD�DVVDXOWHG�WKH�SODLQWLII��WKH�FRXUW�GLVPLVVHG�WKH�DVVDXOW�FODLP�IRU�IDLOXUH�WR�FRPSO\�ZLWK�WKH�FODLP
SUHVHQWDWLRQ�UHTXLUHPHQW��0XQGR�������8�6��'LVW��/(;,6��������������:/��������DW�
������,W�IROORZV�WKDW�DQ�DOWHUQDWH
DGPLQLVWUDWLYH�UHPHG\�ZLOO�QRW�JLYH�GHIHQGDQWV�SURSHU�QRWLFH�RI�FODLPV�IRU�WKH�SXUSRVHV�RI�HTXLWDEO\�WROOLQJ�WKH
SUHVHQWDWLRQ�UHTXLUHPHQW�LI�WKH�DOWHUQDWH�DGPLQLVWUDWLYH�UHPHG\�GLG�QRW�LGHQWLI\�WKH�DOOHJDWLRQV�DW�LVVXH�

+HUH��LQ�WKH�0DUFK����������DGPLQLVWUDWLYH�DSSHDO��+DUUHOO�JHQHUDOO\�PHQWLRQV�KDUDVVPHQW�DOOHJDWLRQV�DJDLQVW�+HDWK
DQG�'HUDV�DQG�JHQHUDOO\�DOOHJHV�WKDW�7XUQHU�KDV�IDLOHG�WR�DFW�RQ�WKHVH�KDUDVVPHQW�DOOHJDWLRQV��>
��@�EXW�+DUUHOO�GRHV
QRW�DFFXVH�0F3KLOOLSV��<Q]XQ]D��RU�6YDUGDO�RI�LPSURSULHW\�RU�QHJOLJHQFH��6HH�(&)�1R�������DW��������+DUUHOO�RIIHUV�QR
HYLGHQFH�WKDW�WKH�VH[XDO�KDUDVVPHQW�FRPSODLQW�RU�WKH�UHWDOLDWLRQ�FRPSODLQW�SXW�0F3KLOOLSV��<Q]XQ]D��RU�6YDUGDO�RQ
QRWLFH�RI�FODLPV�DJDLQVW�WKHP��6LPLODUO\��WKH�')(+�FRPSODLQW�QDPHV�WKH�&LW\�RI�*LOUR\�DV�D�UHVSRQGHQW�DQG�'HUDV�
7XUQHU��DQG�+HDWK�DV�FR�UHVSRQGHQWV��EXW�GRHV�QRW�PHQWLRQ�DQ\�DOOHJDWLRQV�RI�QHJOLJHQFH�DJDLQVW�0F3KLOOLSV�
<Q]XQ]D��RU�6YDUGDO��,QGHHG��+DUUHOO
V�RZQ�VXEPLVVLRQ�VKRZV�WKDW�+DUUHOO�GLG�QRW�DGG�<Q]XQ]D�RU�0F3KLOOLSV�WR�WKH
')(+�FRPSODLQW�XQWLO�0D\�����������6HH�(&)�1R�������DW�����$FFRUGLQJO\��EHFDXVH�WKH�DGPLQLVWUDWLYH�DSSHDO��WKH
DGPLQLVWUDWLYH�VH[XDO�KDUDVVPHQW�FRPSODLQW�DJDLQVW�+HDWK��WKH�DGPLQLVWUDWLYH�UHWDOLDWLRQ�FRPSODLQW��DQG�WKH�')(+
FRPSODLQW�GLG�QRW�JLYH�WLPHO\�QRWLFH�RI�+DUUHOO
V�FODLPV�DJDLQVW�0F3KLOOLSV��<Q]XQ]D��RU�6YDUGDO��+DUUHOO�KDV�QRW
VDWLVILHG�WKH�ILUVW�HOHPHQW�RI�HTXLWDEOH�WROOLQJ�DV�WR�WKHVH�WKUHH�'HIHQGDQWV��6HH�0F'RQDOG�����&DO���WK�DW�������)RU�WKH
VDPH�UHDVRQV��WKHVH�WKUHH�'HIHQGDQWV�ZRXOG�EH�SUHMXGLFHG�E\�WKH�DSSOLFDWLRQ�RI�HTXLWDEOH�WROOLQJ�LQ�WKLV�FDVH��LQVRIDU
DV�WKHUH�FRXOG�EH�QR�SURPSW�LQYHVWLJDWLRQ�LQWR�WKH�FODLPV�DJDLQVW�WKHP�RU�DQ\�RSSRUWXQLW\�WR�DYRLG�FRVWO\�OLWLJDWLRQ
WKURXJK�HDUO\�VHWWOHPHQW�EHFDXVH�+DUUHOO�JDYH�QR�QRWLFH�RI�KHU�FODLPV�DJDLQVW�WKHVH�'HIHQGDQWV��6HH�'URQHW��>����
%/�����@�������&DO��$SS��8QSXE��/(;,6�������������:/��������DW�
���OLVWLQJ�JRDOV�RI�SUHVHQWPHQW�UHTXLUHPHQW��
$FFRUGLQJO\��WKH�&DOLIRUQLD�7RUW�&ODLPV�$FW
V�VL[�PRQWK�SHULRG�IRU�SUHVHQWLQJ�FODLPV�ZDV�QRW�HTXLWDEO\�WROOHG�DV�WR
0F3KLOOLSV��<Q]XQ]D��RU�6YDUGDO��7KH�&RXUW�WKXV�FRQFOXGHV�WKDW�DOORZLQJ�OHDYH�WR�DPHQG�WR�DGG�HTXLWDEOH�WROOLQJ
DOOHJDWLRQV�ZRXOG�EH�IXWLOH�DV�WR�0F3KLOOLSV��<Q]XQ]D��DQG�6YDUGDO��$FFRUGLQJO\��WKH�GLVPLVVDO�RI�WKH�QLQWK��WHQWK��DQG
HOHYHQWK�FODLPV�LV�ZLWK�SUHMXGLFH�DV�WR�0F3KLOOLSV��<Q]XQ]D��DQG�6YDUGDO�

$V�WR�+HDWK��'HUDV��DQG�7XUQHU��WKH�&RXUW�ILQGV�WKDW�WKH�WKLUG�UHTXLUHPHQW�RI�HTXLWDEOH�WROOLQJ��JRRG�IDLWK�SXUVXLW�RI
DOWHUQDWH�UHPHGLHV��LV�QRW�VDWLVILHG��DQG�VR�WKH�&RXUW�QHHG�QRW�DQDO\]H�WKH�ILUVW�WZR�HOHPHQWV��$V�WR�WKH�DGPLQLVWUDWLYH
DSSHDO�RI�KHU�WHUPLQDWLRQ��WKH�&LW\�JUDQWHG�+DUUHOO�PXOWLSOH�FRQWLQXDQFHV�WR�DFFRPPRGDWH�+DUUHOO
V�WZR�FKDQJHV�LQ
FRXQVHO��7KH�&LW\�UHVHW�WKH�3HUVRQQHO�&RPPLVVLRQ�KHDULQJ�WKUHH�WLPHV�EHWZHHQ�-XQH������DQG�1RYHPEHU�������(&)
1R�������DW�������������������������,Q�$XJXVW�������ZKHQ�WKH�KHDULQJ�ZDV�UHVHW�IRU�WKH�WKLUG�WLPH��WKH�&LW\�QRWLILHG
+DUUHOO�WKDW�QR�IXUWKHU�FRQWLQXDQFHV�ZRXOG�EH�JUDQWHG���,G��DW�����$�OLWWOH�PRUH�WKDQ�RQH�ZHHN�EHIRUH�WKH�1RYHPEHU���
�����KHDULQJ��PRUH�WKDQ�VHYHQ�PRQWKV�DIWHU�+DUUHOO�ILOHG�KHU�DSSHDO��+DUUHOO
V�FRXQVHO�UHTXHVWHG�WKDW�WKH�KHDULQJ�EH
UHVFKHGXOHG�DJDLQ�GXH�WR�FRXQVHO
V�FRQIOLFW�ZLWK�D�VHSDUDWHO\�VFKHGXOHG�GHSRVLWLRQ���,G��DW�����7KH�&LW\�UHVSRQGHG�WKDW
WKH�KHDULQJ�FRXOG�EH�UHVHW�IURP������SP�WR������SP�WR�DFFRPPRGDWH�WKH�GHSRVLWLRQ���,G��DW�����+DUUHOO
V�FRXQVHO�WKHQ
UHTXHVWHG�D�FRQWLQXDQFH�RI�ILYH�PRQWKV�WR�DOORZ�KHU�PRUH�WLPH�WR�UHYLHZ�WKH�FDVH���,G��DW��������:KHQ�WKH�&LW\�GHQLHG
WKDW�FRQWLQXDQFH���LG��DW�����QHLWKHU�+DUUHOO�QRU�KHU�FRXQVHO�DWWHQGHG�>
��@�WKH�3HUVRQQHO�&RPPLVVLRQ�KHDULQJ���LG��DW
�����������6LPLODUO\��WKH�LQYHVWLJDWRU�ZRUNLQJ�RQ�+DUUHOO
V�VH[XDO�KDUDVVPHQW�FRPSODLQW�DWWHPSWHG�WR�PHHW�ZLWK�+DUUHOO
PXOWLSOH�WLPHV�WR�REWDLQ�KHU�VWDWHPHQW�UHJDUGLQJ�WKH�DOOHJDWLRQV��+DUUHOO�IDLOHG�WR�DWWHQG�DQ\�RI�WKH�VFKHGXOHG
DSSRLQWPHQWV�DQG�XOWLPDWHO\�QHYHU�SDUWLFLSDWHG�LQ�WKH�LQYHVWLJDWLRQ��(&)�1R�������

$OWKRXJK�DQ�DOWHUQDWH�DGPLQLVWUDWLYH�UHPHG\�QHHG�QRW�EH�SXUVXHG�WR�FRPSOHWLRQ�WR�VXSSRUW�HTXLWDEOH�WROOLQJ��VHH�
0F'RQDOG�����&DO���WK�DW����������WKH�&RXUW�ILQGV�WKDW�+DUUHOO
V�FRQGXFW�UHODWHG�WR�KHU�DGPLQLVWUDWLYH�DSSHDO�DQG
DGPLQLVWUDWLYH�FRPSODLQWV�HYLGHQFH�EDG�IDLWK��QRW�PHUHO\�YROXQWDU\�DEDQGRQPHQW��6SHFLILFDOO\��+DUUHOO�GLG�QRW
YROXQWDULO\�GLVPLVV�KHU�DGPLQLVWUDWLYH�DSSHDO�RU�DGPLQLVWUDWLYH�FRPSODLQWV�DIWHU�GHFLGLQJ�WR�SXUVXH�KHU�FDVH�LQ�VWDWH
FRXUW�LQVWHDG��6HH��H�J�� (VWDWH�RI�0RUDG�Y��&LW\�RI�/RQJ�%HDFK��1R��&9���������0:)��>�����%/�������@�������8�6�
'LVW��/(;,6���������������:/����������&�'��&DO��$SU�������������ILQGLQJ�HTXLWDEOH�WROOLQJ�DSSOLHG�ZKHUH�SODLQWLII
YROXQWDULO\�GLVPLVVHG�VWDWH�FRXUW�DFWLRQ�DQG�WKHQ�WULHG�WR�DPHQG�IHGHUDO�FRPSODLQW�WR�DGG�VWDWH�FRXUW�FDXVHV�RI�DFWLRQ��
6XFK�D�YROXQWDU\�GLVPLVVDO�PLJKW�LQGLFDWH�D�JRRG�IDLWK�GHFLVLRQ�WR�SXUVXH�DQRWKHU�IRUP�RI�UHPHG\��,QVWHDG��+DUUHOO�ILOHG
WKH�DGPLQLVWUDWLYH�DSSHDO�DQG�DGPLQLVWUDWLYH�FRPSODLQWV��VHWWLQJ�LQWR�PRWLRQ�DQ�DSSHDOV�SURFHVV�DQG�DQ�LQGHSHQGHQW
LQYHVWLJDWLRQ��UHFHLYHG�D�ILYH�PRQWK�FRQWLQXDQFH�DQG�XQVXFFHVVIXOO\�UHTXHVWHG�DQRWKHU�ILYH�PRQWK�FRQWLQXDQFH��DQG
WKHQ�XOWLPDWHO\�UHIXVHG�WR�FRRSHUDWH�ZLWK�RU�SDUWLFLSDWH�LQ�HLWKHU�WKH�DSSHDO�KHDULQJ�RU�WKH�LQYHVWLJDWLRQ�RI�KHU
FRPSODLQWV��6XFK�D�SDWWHUQ�GRHV�QRW�LQGLFDWH�JRRG�IDLWK�SXUVXLW�RI�KHU�DGPLQLVWUDWLYH�DSSHDO�RU�DGPLQLVWUDWLYH
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FRPSODLQWV�

0RUHRYHU��WKH�&RXUW�ILQGV�WKDW�+DUUHOO
V�FRQGXFW�ZLWK�UHVSHFW�WR�WKH�DGPLQLVWUDWLYH�DSSHDO�DQG�DGPLQLVWUDWLYH
FRPSODLQWV�LV�FRQVLVWHQW�ZLWK�KHU�FRQGXFW�VR�IDU�LQ�WKH�LQVWDQW�FDVH��6SHFLILFDOO\��RQFH�'HIHQGDQWV�ILOHG�D�WLPHO\�PRWLRQ
WR�GLVPLVV�WKH�RULJLQDO�FRPSODLQW��+DUUHOO�IDLOHG�WR�WLPHO\�DPHQG�WKH�FRPSODLQW�RU�RSSRVH�WKH�PRWLRQ�WR�GLVPLVV�
,QVWHDG��WZR�PRQWKV�DIWHU�WKH�GHDGOLQH�IRU�ILOLQJ�DQ�DPHQGHG�FRPSODLQW�DV�RI�ULJKW�RU�RSSRVLQJ�WKH�PRWLRQ�WR�GLVPLVV�
+DUUHOO�ZURWH�WKH�&RXUW�D�OHWWHU�UHTXHVWLQJ�WKDW�WKH�&RXUW�UHIUDLQ�IURP�UXOLQJ�RQ�WKH�PRWLRQ�WR�GLVPLVV��$OWKRXJK�WKH
&RXUW�XOWLPDWHO\�SHUPLWWHG�+DUUHOO�WR�ILOH�DQ�DPHQGHG�FRPSODLQW�QRWZLWKVWDQGLQJ�KHU�XQWLPHOLQHVV��VXFK�GLVUHJDUG�IRU
WKH�UXOHV�JRYHUQLQJ�OLWLJDWLRQ�LQ�WKLV�&RXUW�XOWLPDWHO\�FRVWV�'HIHQGDQWV�HIIRUW��WLPH��DQG�PRQH\��DQG�XQQHFHVVDULO\
EXUGHQV�WKH�&RXUW�

7KXV��+DUUHOO
V�UHIXVDO�WR�SDUWLFLSDWH�LQ�KHU�DGPLQLVWUDWLYH�DSSHDO�KHDULQJ�DIWHU�WKH�&LW\�JUDQWHG�KHU�D�ILYH�PRQWK
FRQWLQXDQFH��+DUUHOO
V�UHIXVDO�WR�SDUWLFLSDWH�LQ�WKH�LQYHVWLJDWLRQ�RI�KHU�DGPLQLVWUDWLYH�FRPSODLQWV��+DUUHOO
V�IDLOXUH�WR
WLPHO\�FRPSO\�ZLWK�WKH�&DOLIRUQLD�7RUW�&ODLPV�$FW
V�SUHVHQWDWLRQ�UHTXLUHPHQW��DQG�+DUUHOO
V�IDLOXUH�WR�DGKHUH�WR�WKH
WLPHOLQHV�LQ�WKH�&LYLO�/RFDO�5XOHV�DQG�WKH�)HGHUDO�5XOHV�RI�&LYLO�3URFHGXUH�DSSHDU�WR�EH�SDUW�RI�D�EURDGHU�SDWWHUQ�WKDW
VKRZV�D�ODFN�RI�GLOLJHQFH�DQG�JRRG�IDLWK��$FFRUGLQJO\��>
��@�WKH�&RXUW�ILQGV�WKDW�HTXLWDEOH�WROOLQJ�RI�KHU�FODLPV�DJDLQVW
+HDWK��'HUDV��DQG�7XUQHU�LV�QRW�ZDUUDQWHG�EHFDXVH�+DUUHOO�KDV�QRW�VDWLVILHG�WKH�WKLUG�UHTXLUHPHQW�RI�HTXLWDEOH�WROOLQJ�
JRRG�IDLWK�SXUVXLW�RI�DOWHUQDWH�UHPHGLHV��6HH�JHQHUDOO\�5RGULJXH]������)��G�DW�����Q������'LOLJHQFH�LV�UHTXLUHG�IRU�WKH
VXFFHVVIXO�LQYRFDWLRQ�RI�YLUWXDOO\�DQ\�HTXLWDEOH�GRFWULQH����FLWLQJ�%DOGZLQ�&W\��:HOFRPH�&WU��Y��%URZQ������8�6�������
����������6��&W������������/��(G���G��������������)XUWKHUPRUH��EHFDXVH�WKH�&RXUW�ILQGV�WKDW�+DUUHOO�GLG�QRW�GLOLJHQWO\
DQG�LQ�JRRG�IDLWK�SXUVXH�KHU�DOWHUQDWH�DGPLQLVWUDWLYH�UHPHGLHV��+DUUHOO�ZLOO�EH�XQDEOH�WR�HVWDEOLVK�WKH�WKLUG�HOHPHQW�RI
HTXLWDEOH�WROOLQJ�DV�D�PDWWHU�RI�ODZ�HYHQ�LI�WKH�&RXUW�SHUPLWWHG�DPHQGPHQW��7KH�&RXUW�WKXV�ILQGV�WKDW�DPHQGPHQW
ZRXOG�EH�IXWLOH��6HH�&DUYDOKR������)��G�DW����������7KH�QLQWK��WHQWK��DQG�HOHYHQWK�FDXVHV�RI�DFWLRQ�DUH�WKHUHIRUH
GLVPLVVHG�ZLWK�SUHMXGLFH�DV�WR�+HDWK��'HUDV��DQG�7XUQHU�

%HFDXVH�WKH�&LW\�RI�*LOUR\�DQG�*3'
V�&DOLIRUQLD�7RUW�&ODLPV�$FW�DUJXPHQWV�IURP�WKH�PRWLRQ�WR�VWULNH�DUH�WKH�VDPH�DV
WKH�2IILFHUV
�DUJXPHQW�GLVFXVVHG�DERYH��WKH�&RXUW�'(1,(6�$6�0227�WKH�&DOLIRUQLD�7RUW�&ODLPV�$FW�DUJXPHQW�IURP
WKH�PRWLRQ�WR�VWULNH�

(��7ZHOIWK�&DXVH�RI�$FWLRQ�IRU�6XSHUYLVRU\�/LDELOLW\�8QGHU�i������
+DUUHOO�DVVHUWV�KHU�WZHOIWK�FDXVH�RI�DFWLRQ�IRU�VXSHUYLVRU\�OLDELOLW\�XQGHU����8�6�&��i������DJDLQVW�7XUQHU��+HDWK�
'HUDV��6YDUGDO��<Q]XQ]D��DQG�0F3KLOOLSV�LQ�WKHLU�LQGLYLGXDO�FDSDFLWLHV��)$&�DW������$�GHIHQGDQW�PD\�EH�KHOG�OLDEOH�DV
D�VXSHUYLVRU�XQGHU�i������
LI�WKHUH�H[LVWV�HLWKHU�����KLV�RU�KHU�SHUVRQDO�LQYROYHPHQW�LQ�WKH�FRQVWLWXWLRQDO�GHSULYDWLRQ��RU
����D�VXIILFLHQW�FDXVDO�FRQQHFWLRQ�EHWZHHQ�WKH�VXSHUYLVRU
V�ZURQJIXO�FRQGXFW�DQG�WKH�FRQVWLWXWLRQDO�YLRODWLRQ�
��6WDUU�Y�
%DFD������)��G���������������WK�&LU���������TXRWLQJ�+DQVHQ�Y��%ODFN������)��G�������������WK�&LU�����������7KH
UHTXLVLWH�FDXVDO�FRQQHFWLRQ�FDQ�EH�HVWDEOLVKHG�������E\�VHWWLQJ�LQ�PRWLRQ�D�VHULHV�RI�DFWV�E\�RWKHUV�RU�E\�NQRZLQJO\
UHIXVLQJ�WR�WHUPLQDWH�D�VHULHV�RI�DFWV�E\�RWKHUV��ZKLFK�WKH�VXSHUYLVRU�NQHZ�RU�UHDVRQDEO\�VKRXOG�KDYH�NQRZQ�ZRXOG
FDXVH�RWKHUV�WR�LQIOLFW�D�FRQVWLWXWLRQDO�LQMXU\��� ,G��DW����������LQWHUQDO�FLWDWLRQV��TXRWDWLRQ�PDUNV��DQG�DOWHUDWLRQV
RPLWWHG��

7XUQHU��+HDWK��'HUDV��6YDUGDO��<Q]XQ]D��DQG�0F3KLOOLSV�FRQWHQG�WKDW�+DUUHOO
V�VXSHUYLVRU\�OLDELOLW\�FODLP�PXVW�EH
GLVPLVVHG�EHFDXVH�+DUUHOO�IDLOV�WR�LGHQWLI\�ZKLFK�RI�KHU�IHGHUDO�ULJKWV�ZHUH�YLRODWHG��2IILFHUV
�07'�DW��������,Q
UHVSRQVH��+DUUHOO�GRHV�QRW�DUJXH�WKDW�KHU�)$&�VXIILFLHQWO\�VWDWHV�D�FODLP��2IILFHUV
�07'�2SS
Q�DW��������$V�VXFK��WKH
PRWLRQ�WR�GLVPLVV�WKH�WZHOIWK�FDXVH�RI�DFWLRQ�LV�*5$17('�DV�WR�7XUQHU��+HDWK��'HUDV��6YDUGDO��<]QXQ]D��DQG
0F3KLOOLSV�

,QVWHDG��+DUUHOO�DVVHUWV�WKDW�LI�JUDQWHG�OHDYH�WR�DPHQG��+DUUHOO�ZRXOG�VSHFLI\�WKDW�VKH�ZDV�GHQLHG�KHU�ULJKW�WR�GXH
SURFHVV�JXDUDQWHHG�E\�WKH�)RXUWHHQWK�$PHQGPHQW�EHFDXVH�VKH�ZDV�GHQLHG�LQIRUPDWLRQ�DERXW�WKH�QDWXUH�RI�WKH
LQWHUQDO�DIIDLUV�LQYHVWLJDWLRQ�RI�KHU�LQ�������+DUUHOO�DUJXHV�WKDW�DV�D�UHVXOW�RI�WKH�GHSULYDWLRQ�RI�LQIRUPDWLRQ��VKH�ZDV
XQDEOH�WR�SUHSDUH�IRU�KHU�6NHOO\�KHDULQJ��ZKLFK�LV�D�SUH�GLVFLSOLQDU\�GXH�SURFHVV�UHTXLUHPHQW�XQGHU�&DOLIRUQLD�ODZ�IRU
SXEOLF�HPSOR\HHV�ZLWK�D�SURSHUW\�LQWHUHVW�LQ�WKHLU�HPSOR\PHQW�
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,Q�UHSO\��7XUQHU��+HDWK��'HUDV��6YDUGDO��>
��@�<Q]XQ]D��DQG�0F3KLOOLSV�DVVHUW�WKDW�+DUUHOO
V�GXH�SURFHVV�WKHRU\�DERXW
WKH�6NHOO\�KHDULQJ�LV�FRQWUDGLFWHG�E\�RWKHU�HYLGHQFH�WKDW�+DUUHOO�KDV�SXW�IRUZDUG�VR�IDU�DQG�WKDW�OHDYH�WR�DPHQG�ZRXOG
EH�IXWLOH�DV�D�UHVXOW��+RZHYHU��WKH�&RXUW�QRWHV�WKDW�WKH�&LW\�RI�*LOUR\�DQG�*3'�GLG�QRW�PRYH�WR�GLVPLVV�+DUUHOO
V
IRXUWHHQWK�FDXVH�RI�DFWLRQ�IRU�YLRODWLRQ�RI�IHGHUDO�FLYLO�ULJKWV�XQGHU�i��������ZKLFK�LV�DOVR�SUHPLVHG�RQ�DQ�DOOHJHG�GXH
SURFHVV�YLRODWLRQ��%HFDXVH�WKDW�FODLP�VXUYLYHV��WKH�&RXUW�LV�QRW�SHUVXDGHG�WKDW�DOORZLQJ�+DUUHOO�OHDYH�WR�DPHQG�WKH
DVVRFLDWHG�VXSHUYLVRU\�OLDELOLW\�FODLP�ZRXOG�QHFHVVDULO\�EH�IXWLOH��$FFRUGLQJO\��WKH�GLVPLVVDO�RI�WKH�WZHOIWK�FDXVH�RI
DFWLRQ�IRU�VXSHUYLVRU\�OLDELOLW\�LV�ZLWK�OHDYH�WR�DPHQG��,I�+DUUHOO�FKRRVHV�WR�DPHQG��VKH�PXVW�SOHDG�VSHFLILF�IDFWV�WKDW
WLH�HDFK�'HIHQGDQW�DJDLQVW�ZKRP�VKH�DVVHUWV�WKH�VXSHUYLVRU\�OLDELOLW\�FODLP�WR�WKH�DOOHJHG�GHSULYDWLRQ�RI�KHU�ULJKW�WR
GXH�SURFHVV�

9��&21&/86,21
)RU�WKH�IRUHJRLQJ�UHDVRQV��WKH�PRWLRQV�WR�GLVPLVV�WKH�)$&�DUH�JUDQWHG�DQG�WKH�UHPDLQLQJ�DUJXPHQW�IURP�WKH�PRWLRQ
WR�VWULNH�LV�GHQLHG�DV�PRRW��7KH�VWDWXV�RI�HDFK�FDXVH�RI�DFWLRQ�LV�DV�IROORZV�

ವ�7KH�ILUVW��VHFRQG��ILIWK��VL[WK��IRXUWHHQWK��DQG�ILIWHHQWK�FDXVHV�RI�DFWLRQ�DJDLQVW�WKH�&LW\�RI�*LOUR\�DQG�*3'
VXUYLYH�EHFDXVH�QR�SDUW\�PRYHG�WR�GLVPLVV�WKHP�

ವ�7KH�WKLUG�FDXVH�RI�DFWLRQ�IRU�KRVWLOH�ZRUN�HQYLURQPHQW�VH[XDO�KDUDVVPHQW�LQ�YLRODWLRQ�RI�&DO��*RY��&RGH
i�������LV�GLVPLVVHG�ZLWK�OHDYH�WR�DPHQG�

ವ�7KH�IRXUWK�FDXVH�RI�DFWLRQ�IRU�IDLOXUH�WR�SUHYHQW�GLVFULPLQDWLRQ�LQ�YLRODWLRQ�RI�&DO��*RY��&RGH�i�������N�
LV�GLVPLVVHG�ZLWK�SUHMXGLFH�

ವ�7KH�VHYHQWK�FDXVH�RI�DFWLRQ�ZDV�SUHYLRXVO\�VWULFNHQ�DV�UHGXQGDQW�

ವ�7KH�HLJKWK�FDXVH�RI�DFWLRQ�IRU�QHJOLJHQW�VXSHUYLVLRQ�LV�GLVPLVVHG�ZLWKRXW�SUHMXGLFH�WR�+DUUHOO�EULQJLQJ�WKLV
FODLP�EHIRUH�WKH�3(5%�

ವ�7KH�QLQWK�FDXVH�RI�DFWLRQ�LV�GLVPLVVHG�ZLWK�SUHMXGLFH�DV�WR�7XUQHU��+HDWK��'HUDV��6YDUGDO��<Q]XQ]D��DQG
0F3KLOOLSV�IRU�IDLOXUH�WR�FRPSO\�ZLWK�WKH�&DOLIRUQLD�7RUW�&ODLPV�$FW��7KH�QLQWK�FDXVH�RI�DFWLRQ�LV�GLVPLVVHG
DV�WR�$)6&0(�DQG�7XFNHU�ZLWKRXW�SUHMXGLFH�WR�+DUUHOO�EULQJLQJ�WKLV�FODLP�EHIRUH�WKH�3(5%�

ವ�7KH�WHQWK�FDXVH�RI�DFWLRQ�IRU�DVVDXOW�LV�GLVPLVVHG�ZLWK�SUHMXGLFH�IRU�IDLOXUH�WR�FRPSO\�ZLWK�WKH�&DOLIRUQLD
7RUW�&ODLPV�$FW�

ವ�7KH�HOHYHQWK�FDXVH�RI�DFWLRQ�IRU�QHJOLJHQW�DQG�LQWHQWLRQDO�LQIOLFWLRQ�RI�HPRWLRQDO�GLVWUHVV�LV�GLVPLVVHG
ZLWK�SUHMXGLFH�DV�WR�7XUQHU��+HDWK��'HUDV��6YDUGDO��<Q]XQ]D��DQG�0F3KLOOLSV�IRU�IDLOXUH�WR�FRPSO\�ZLWK�WKH
&DOLIRUQLD�7RUW�&ODLPV�$FW��7KH�HOHYHQWK�FDXVH�RI�DFWLRQ�LV�GLVPLVVHG�DV�WR�$)6&0(�DQG�7XFNHU�ZLWKRXW
SUHMXGLFH�WR�+DUUHOO�EULQJLQJ�WKLV�FODLP�EHIRUH�WKH�3(5%�

ವ�7KH�WZHOIWK�FDXVH�RI�DFWLRQ�IRU�VXSHUYLVRU\�OLDELOLW\�XQGHU�i������LV�GLVPLVVHG�ZLWK�OHDYH�WR�DPHQG�

ವ�7KH�WKLUWHHQWK�FDXVH�RI�DFWLRQ�IRU�QHJOLJHQW�DQG�LQWHQWLRQDO�PLVUHSUHVHQWDWLRQ�LV�GLVPLVVHG�ZLWKRXW
SUHMXGLFH�WR�+DUUHOO�EULQJLQJ�WKLV�FODLP�EHIRUH�WKH�3(5%�

,I�+DUUHOO�IDLOV�WR�ILOH�DQ�DPHQGHG�FRPSODLQW�ZLWKLQ����GD\V�RU�IDLOV�WR�FXUH�WKH�GHILFLHQFLHV�LGHQWLILHG�LQ�WKLV�RUGHU��WKH
FODLPV�GLVPLVVHG�LQ�WKLV�RUGHU�ZLOO�EH�GLVPLVVHG�ZLWK�SUHMXGLFH��+DUUHOO�PD\�QRW�DGG�QHZ�FDXVHV�RI�DFWLRQ�RU�QHZ
SDUWLHV�ZLWKRXW�D�VWLSXODWLRQ�RU�OHDYH�>
��@�RI�WKH�&RXUW�

,7�,6�62�25'(5('�

'DWHG��$XJXVW���������

Harrell v. City of Gilroy, No. 17-CV-05204-LHK, 2018 BL 289255 (N.D. Cal. Aug. 13, 2018), Court Opinion

© 2018 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
   // PAGE 15



�V��/XF\�+��.RK

/8&<�+��.2+

8QLWHG�6WDWHV�'LVWULFW�-XGJH

IQ �

7KH�2IILFHUV
�07'�5HSO\�H[FHHGHG�WKH�SDJH�OLPLWV�VHW�E\�WKH�&LYLO�/RFDO�5XOHV�E\���SDJHV��7KH�&RXUW�FDXWLRQV�DOO
SDUWLHV�WR�DGKHUH�WR�WKH�GHDGOLQHV�DQG�SDJH�OLPLWV�LQ�WKH�&LYLO�/RFDO�5XOHV�LQ�WKH�IXWXUH�

Harrell v. City of Gilroy, No. 17-CV-05204-LHK, 2018 BL 289255 (N.D. Cal. Aug. 13, 2018), Court Opinion

© 2018 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
   // PAGE 16



Harrell v. City of Gilroy, No. 17-CV-05204-LHK, 2018 BL 289255 (N.D. Cal. Aug. 13, 2018), Court Opinion

© 2018 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
   // PAGE 17



General Information

Judge(s) LUCY HAERAN KOH

Related Docket(s) 5:17-cv-05204 (N.D. Cal.);

Topic(s) Torts; Government Employees; Civil Rights

Industries Law Enforcement

Court United States District Court for the Northern District of California

Parties PATRICIA HARRELL, Plaintiff, v. CITY OF GILROY, et al.,
Defendants.
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