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$Q�LQGLYLGXDO�LGHQWLILHG�E\�WKH�SVHXGRQ\P��-RKQ�'RH���FODLPV�WKDW�KLV�IRUPHU�HPSOR\HU��1RUWKURS�*UXPPDQ�6\VWHPV
&RUSRUDWLRQ���1RUWKURS�*UXPPDQ����YLRODWHG�7LWOH�9,,�RI�WKH�&LYLO�5LJKWV�$FW�RI�������DV�DPHQGHG�����8�6�&��i�����H�
HW�VHT����7LWOH�9,,����DQG�WKH�$PHULFDQV�ZLWK�'LVDELOLWLHV�$FW�����8�6�&�����8�6�&��i������ HW�VHT����$'$����7KH�DFWLRQ
QRZ�LV�EHIRUH�WKH�FRXUW�RQ�1RUWKURS�*UXPPDQ
V�PRWLRQ��ILOHG�SXUVXDQW�WR�)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH����E������
DVNLQJ�WKH�FRXUW�WR�VWULNH�WKH�KRVWLOH�ZRUN�HQYLURQPHQW�VWDWHPHQWV�PL[HG�LQWR�WKH�WH[W�RI�SODLQWLII
V�FODLP�IRU��6H[XDO
'LVFULPLQDWLRQ�XQGHU�7LWOH�9,,���&RXQW�,�RI�WKH�$PHQGHG�&RPSODLQW����DQG��KLV�FODLP�RI��'LVFULPLQDWLRQ�8QGHU�WKH
$PHULFDQV�ZLWK�'LVDELOLWLHV�$FW���&RXQW�,,,����8SRQ�FRQVLGHUDWLRQ�RI�WKDW�PRWLRQ��WKH�$PHQGHG�&RPSODLQW��DQG�WKH
SDUWLHV
�EULHIV��WKH�FRXUW�FRQFOXGHV�WKH�PRWLRQ�VKRXOG�EH�JUDQWHG�

,��67$1'$5'�2)�5(9,(:
)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH����E��SHUPLWV�D�SDUW\�WR�PRYH�WR�GLVPLVV�D�FRPSODLQW�IRU��DPRQJ�RWKHU�UHDVRQV�
�IDLOXUH�WR�VWDWH�D�FODLP�XSRQ�ZKLFK�UHOLHI�FDQ�EH�JUDQWHG���)HG��5��&LY��3�����E�������7KDW�UXOH�PXVW�EH�UHDG�WRJHWKHU
ZLWK�5XOH���D����ZKLFK�UHTXLUHV�D�SOHDGLQJ�WR�FRQWDLQ�RQO\�D��VKRUW�DQG�SODLQ�VWDWHPHQW�RI�WKH�FODLP�VKRZLQJ�WKDW�WKH
SOHDGHU�LV�HQWLWOHG�WR�UHOLHI���)HG��5��&LY��3����D�������:KLOH�WKDW�VWDQGDUG�GRHV�QRW�UHTXLUH��GHWDLOHG�IDFWXDO�DOOHJDWLRQV��
%HOO�$WODQWLF�&RUS��Y��7ZRPEO\������8�6��������������������LW�GRHV�GHPDQG��PRUH�WKDQ�DQ�XQDGRUQHG��WKH�GHIHQGDQW�
XQODZIXOO\�KDUPHG�PH�DFFXVDWLRQ���$VKFURIW�Y��,TEDO������8�6��������������������FLWDWLRQV�RPLWWHG���$V�WKH�6XSUHPH
&RXUW�VWDWHG�LQ�LWV�,TEDO�RSLQLRQ�

$�SOHDGLQJ�WKDW�RIIHUV��ODEHOV�DQG�FRQFOXVLRQV��RU��D�IRUPXODLF�UHFLWDWLRQ�RI�WKH�HOHPHQWV�RI�D
FDXVH�RI�DFWLRQ�ZLOO�QRW�GR���>7ZRPEO\������8�6���DW�����@��1RU�GRHV�D�FRPSODLQW�VXIILFH�LI�LW�WHQGHUV��QDNHG
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DVVHUWLRQ>V@��GHYRLG�RI��IXUWKHU�IDFWXDO�HQKDQFHPHQW��� ,G���DW������

7R�VXUYLYH�D�PRWLRQ�WR�GLVPLVV�IRXQGHG�XSRQ�)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH����E�������>IRU�IDLOXUH�WR�VWDWH
D�FODLP�XSRQ�ZKLFK�UHOLHI�FDQ�EH�JUDQWHG@��D�FRPSODLQW�PXVW�FRQWDLQ�VXIILFLHQW�IDFWXDO�PDWWHU��DFFHSWHG�DV
WUXH��WR��VWDWH�D�FODLP�IRU�UHOLHI�WKDW�LV�SODXVLEOH�RQ�LWV�IDFH��� ,G���DW�������$�FODLP�KDV�IDFLDO�SODXVLELOLW\
ZKHQ�WKH�SODLQWLII�SOHDGV�IDFWXDO�FRQWHQW�WKDW�DOORZV�WKH�FRXUW�WR�GUDZ�WKH�UHDVRQDEOH�LQIHUHQFH�WKDW�WKH
GHIHQGDQW�LV�OLDEOH�IRU�WKH�PLVFRQGXFW�DOOHJHG�� ,G���DW�������7KH�SODXVLELOLW\�VWDQGDUG�LV�QRW�DNLQ�WR�D
�SUREDELOLW\�UHTXLUHPHQW���EXW�LW�DVNV�IRU�PRUH�WKDQ�D�VKHHU�SRVVLELOLW\�WKDW�D�GHIHQGDQW�KDV�DFWHG
XQODZIXOO\��,ELG�:KHUH�D�FRPSODLQW�SOHDGV�IDFWV�WKDW�DUH��PHUHO\�FRQVLVWHQW�ZLWK��D�GHIHQGDQW
V�OLDELOLW\��LW
�VWRSV�VKRUW�RI�WKH�OLQH�EHWZHHQ�SRVVLELOLW\�DQG�SODXVLELOLW\�RI�
HQWLWOHPHQW�WR�UHOLHI�
�� ,G���DW������EUDFNHWV
RPLWWHG��

7ZR�ZRUNLQJ�SULQFLSOHV�XQGHUOLH�RXU�GHFLVLRQ�LQ�7ZRPEO\��)LUVW��WKH�WHQHW�WKDW�D�FRXUW�PXVW�>
�@�DFFHSW�DV
WUXH�DOO�RI�WKH�DOOHJDWLRQV�FRQWDLQHG�LQ�D�FRPSODLQW�LV�LQDSSOLFDEOH�WR�OHJDO�FRQFOXVLRQV��7KUHDGEDUH�UHFLWDOV
RI�WKH�HOHPHQWV�RI�D�FDXVH�RI�DFWLRQ��VXSSRUWHG�E\�PHUH�FRQFOXVRU\�VWDWHPHQWV��GR�QRW�VXIILFH�� ,G���DW����
�$OWKRXJK�IRU�WKH�SXUSRVHV�RI�D�PRWLRQ�WR�GLVPLVV�ZH�PXVW�WDNH�DOO�RI�WKH�IDFWXDO�DOOHJDWLRQV�LQ�WKH
FRPSODLQW�DV�WUXH��ZH��DUH�QRW�ERXQG�WR�DFFHSW�DV�WUXH�D�OHJDO�FRQFOXVLRQ�FRXFKHG�DV�D�IDFWXDO�DOOHJDWLRQ�
�LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG����5XOH���PDUNV�D�QRWDEOH�DQG�JHQHURXV�GHSDUWXUH�IURP�WKH�K\SHU�
WHFKQLFDO��FRGH�SOHDGLQJ�UHJLPH�RI�D�SULRU�HUD��EXW�LW�GRHV�QRW�XQORFN�WKH�GRRUV�RI�GLVFRYHU\�IRU�D�SODLQWLII
DUPHG�ZLWK�QRWKLQJ�PRUH�WKDQ�FRQFOXVLRQV��6HFRQG��RQO\�D�FRPSODLQW�WKDW�VWDWHV�D�SODXVLEOH�FODLP�IRU�UHOLHI
VXUYLYHV�D�PRWLRQ�WR�GLVPLVV�� ,G���DW�������'HWHUPLQLQJ�ZKHWKHU�D�FRPSODLQW�VWDWHV�D�SODXVLEOH�FODLP�IRU
UHOLHI�ZLOO��DV�WKH�&RXUW�RI�$SSHDOV�REVHUYHG��EH�D�FRQWH[W�VSHFLILF�WDVN�WKDW�UHTXLUHV�WKH�UHYLHZLQJ�FRXUW�WR
GUDZ�RQ�LWV�MXGLFLDO�H[SHULHQFH�DQG�FRPPRQ�VHQVH������)��G��DW�����������%XW�ZKHUH�WKH�ZHOO�SOHDGHG
IDFWV�GR�QRW�SHUPLW�WKH�FRXUW�WR�LQIHU�PRUH�WKDQ�WKH�PHUH�SRVVLELOLW\�RI�PLVFRQGXFW��WKH�FRPSODLQW�KDV
DOOHJHG�ಧ�EXW�LW�KDV�QRW��VKRZ>Q@��ಧ��WKDW�WKH�SOHDGHU�LV�HQWLWOHG�WR�UHOLHI���)HG��5XOH�&LY��3URF����D������

,Q�NHHSLQJ�ZLWK�WKHVH�SULQFLSOHV�D�FRXUW�FRQVLGHULQJ�D�PRWLRQ�WR�GLVPLVV�FDQ�FKRRVH�WR�EHJLQ�E\�LGHQWLI\LQJ
SOHDGLQJV�WKDW��EHFDXVH�WKH\�DUH�QR�PRUH�WKDQ�FRQFOXVLRQV��DUH�QRW�HQWLWOHG�WR�WKH�DVVXPSWLRQ�RI�WUXWK�
:KLOH�OHJDO�FRQFOXVLRQV�FDQ�SURYLGH�WKH�IUDPHZRUN�RI�D�FRPSODLQW��WKH\�PXVW�EH�VXSSRUWHG�E\�IDFWXDO
DOOHJDWLRQV��:KHQ�WKHUH�DUH�ZHOO�SOHDGHG�IDFWXDO�DOOHJDWLRQV��D�FRXUW�VKRXOG�DVVXPH�WKHLU�YHUDFLW\�DQG
WKHQ�GHWHUPLQH�ZKHWKHU�WKH\�SODXVLEO\�JLYH�ULVH�WR�DQ�HQWLWOHPHQW�WR�UHOLHI�

,TEDO������8�6��DW���������HPSKDVLV�VXSSOLHG��VHFRQG�DQG�IRXUWK�DOWHUDWLRQV�LQ�RULJLQDO��RWKHU�DOWHUDWLRQV�VXSSOLHG��

,,��)$&76
7KH�SLYRWDO�DVVHUWLRQ�LQ�SODLQWLII
V�FRPSODLQW�LV�WKDW���>L@Q�RU�DURXQG�������>KH@�ZDV�GLDJQRVHG�ZLWK�JHQGHU�G\VSKRULD��
ಧ�D�FRQGLWLRQ�PDUNHG�E\�GLVSOHDVXUH�RU�XQKDSSLQHVV�ZLWK�WKH�JHQGHU�DVVLJQHG�WR�D�SHUVRQ�DW�ELUWK���7KDW�GLDJQRVLV
OHG�SODLQWLII�WR�EHJLQ�D��JHQGHU�WUDQVLWLRQ��E\��XQGHUJRLQJ�KRUPRQH�UHSODFHPHQW�WKHUDS\��GXULQJ�0DUFK�RI�������ZKLOH
VWLOO�RQ�DFWLYH�GXW\�ZLWK�WKH�8QLWHG�6WDWHV�$UP\���(YHQ�WKRXJK�SODLQWLII�GLG�QRW�GHSOR\�RXWVLGH�WKH�FRQWLQHQWDO�8QLWHG
6WDWHV�DIWHU�EHJLQQLQJ�KLV�JHQGHU�WUDQVLWLRQ�WKHUDS\��WKH�&KDUJH�KH�ILOHG�ZLWK�WKH�(TXDO�(PSOR\PHQW�2SSRUWXQLW\
&RPPLVVLRQ�RQ�1RYHPEHU����������VWDWHG�WKDW�WKH�$UP\�DVVXUHG�KLP�WKDW�KLV�WUDQVLWLRQ�ZRXOG�QRW�EH�DQ�REVWDFOH�WR
P\�GHSOR\PHQW�

,�ZDV�D�KLJK�SHUIRUPLQJ�DQG�ZHOO�UHVSHFWHG�PHPEHU�RI�P\�XQLW��DQG�P\�SHUIRUPDQFH�LPSUHVVHG�D�ILHOG
HQJLQHHU�ZKR�ZRUNHG�DW�1RUWKURS�*UXPPDQ�&RUSRUDWLRQ��KHQFHIRUWK��1*&����7KLV�HQJLQHHU�SURYLGHG�PH
ZLWK�D�UHFRPPHQGDWLRQ�DQG�,�ZDV�VXEVHTXHQWO\�KLUHG�E\�1*&�RQ�1RYHPEHU����������DV�D�OHYHO���ILHOG
HQJLQHHU�IRU�$LU�'HIHQVH�$LUVSDFH�0DQDJHPHQW�6\VWHPV�DQG�$LU�DQG�0LVVLOH�'HIHQVH�3ODQQLQJ�DQG
&RQWURO�6\VWHPV�

2QH�RI�WKH�UHDVRQV�,�ZDQWHG�WR�ZRUN�DW�1*&�ZDV�WKHLU�GLYHUVLW\�SROLF\�ZKLFK�VWDWHV��LQ�SDUW���1RUWKUXS�>VLF@
*UXPPDQ�LV�FRPPLWWHG�>
�@�WR�KLULQJ�DQG�UHWDLQLQJ�D�GLYHUVH�ZRUNIRUFH��:H�DUH�SURXG�WR�EH�DQ�(TXDO
2SSRUWXQLW\���$IILUPDWLYH�$FWLRQ�(PSOR\HU��PDNLQJ�GHFLVLRQV�ZLWKRXW�UHJDUG�WR�UDFH��FRORU��UHOLJLRQ��FUHHG�
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VH[��VH[XDO�RULHQWDWLRQ��JHQGHU�LGHQWLW\��PDULWDO�VWDWXV��QDWLRQDO�RULJLQ��DJH��YHWHUDQ�VWDWXV��GLVDELOLW\�RU
DQ\�RWKHU�SURWHFWHG�FODVV��

'RF��QR�������3ODLQWLII
V�((2&�&KDUJH���DW����LWDOLFV�LQ�RULJLQDO���

3ODLQWLII�EHJDQ�ZRUNLQJ�DV�D�)LHOG�(QJLQHHU�LQ�WKH�$LU�'HIHQVH�$LUVSDFH�0DQDJHPHQW�6\VWHPV�'LYLVLRQ�DW�1RUWKURS
*UXPPDQ
V�9R\DJHU�:D\�IDFLOLW\�LQ�+XQWVYLOOH��$ODEDPD��RQ�-DQXDU\�����������'XULQJ�KLV�VHFRQG�ZHHN�WKHUH��SODLQWLII
EHFDPH�DZDUH�WKDW�VRPH�FR�HPSOR\HHV�ZHUH�EHJLQQLQJ�WR�QRWLFH�FKDQJHV�LQ�KLV�DSSHDUDQFH�DQG�GHPHDQRU�DV�D
UHVXOW�RI�KLV�KRUPRQH�UHSODFHPHQW�WKHUDS\���$V�D�UHVXOW��SODLQWLII�VSRNH�WR�KLV�GLYLVLRQ�PDQDJHU��7LP�&DQQRQ��DV
ZHOO�DV�ZLWK�DQ�XQVSHFLILHG�SHUVRQ�RU�SHUVRQV�LQ�1RUWKURS�*UXPPDQ
V�+XPDQ�5HVRXUFHV�'HSDUWPHQW��&DQQRQ
�DVVXUHG�3ODLQWLII�WKDW�KH�ZRXOG�ZRUN�ZLWK�KLP�WR�HQVXUH�WKDW�KLV�WUDQVLWLRQ�ZRXOG�QRW�SRVH�DQ\�LPSHGLPHQW�WR�KLV�MRE
GXWLHV���DQG�WKH�XQLGHQWLILHG�+XPDQ�5HVRXUFHV�HPSOR\HH�V���ZHQW�WR�JUHDW�OHQJWKV�LQ�RUGHU�WR�DVVXDJH�KLV
FRQFHUQV�DQG�DVVXUH�KLP�WKDW�QHLWKHU�KLV�WUDQVLWLRQDO�VWDWH��KLV�VH[XDOLW\��QRU�KLV�FKDUDFWHULVWLFV�ZRXOG�EH
FRQVLGHUHG�LQ�HPSOR\PHQW�GHFLVLRQV���'RF��QR�����$PHQGHG�&RPSODLQW���xx����DQG������

$ERXW�WKUHH�PRQWKV�ODWHU��KRZHYHU��%ULDQ�:DONHU�UHSODFHG�7LP�&DQQRQ�DV�PDQDJHU�RI�SODLQWLII
V�GLYLVLRQ���

����3ODLQWLII�VKDUHG�KLV�SULRU�FRQYHUVDWLRQV�ZLWK�0U��&DQQRQ�DQG�WKH�+5�'HSDUWPHQW�ZLWK�:DONHU�

����+RZHYHU��:DONHU�WRRN�D�PXFK�PRUH�LQWUDQVLJHQW�DSSURDFK�WKDQ�GLG�KLV�SUHGHFHVVRU�UHJDUGLQJ
3ODLQWLII
V�WUDQVLWLRQ��KLV�VH[XDOLW\��DQG�KLV�GHYHORSLQJ�IHPDOH�FKDUDFWHULVWLFV�

����:DONHU�WROG�3ODLQWLII�WKDW��HYHQ�LI�KH�PHW�DOO�WKH�PHGLFDO�UHTXLUHPHQWV�DQG�PLOLWDU\�UHTXLUHPHQWV
QHFHVVDU\�WR�EH�GHSOR\HG��KH�ZRXOG�VWLOO�QRW�DOORZ�3ODLQWLII�WR�GHSOR\�LQ�D�IRUHLJQ�SRVLWLRQ��DV�KH�UHPDLQHG
FRQFHUQHG�WKDW�VRPHWKLQJ�PLJKW�KDSSHQ�WR�3ODLQWLII�EHFDXVH�RI�KLV�UDSLGO\�GHYHORSLQJ�IHPDOH
FKDUDFWHULVWLFV��KLV�VH[XDO�SUHIHUHQFH��DOWKRXJK�WKH\�KDG�QRW�GLVFXVVHG�VDPH��DQG�RU�KLV�WUDQVLWLRQLQJ�

����:DONHU
V��VROXWLRQ��ZDV�WR�GHQ\�3ODLQWLII
V�UHTXHVW�IRU�WKH�RSSRUWXQLW\�WR�GHSOR\�WR�D�IRUHLJQ�SRVLWLRQ�

����:DONHU�WKHQ�VRXJKW�3ODLQWLII
V�WUDQVIHU�WR�D�GLIIHUHQW�GHSDUWPHQW�

����:DONHU�XQGHUWRRN�HIIRUWV�WR�KLQGHU�3ODLQWLII
V�DELOLW\�WR�GHSOR\��GHUDLO�KLV�FDUHHU�DQG�VHHN�KLV�WUDQVIHU
EHFDXVH�RI�3ODLQWLII
V�IHPDOH�VH[XDO�FKDUDFWHULVWLFV�DQG�RU�KLV�WUDQVLWLRQDO�VWDWH�

����2QFH�:DONHU�PDGH�WKH�GHFLVLRQ�WR�HVVHQWLDOO\�HQG�KLV�>SODLQWLII
V@�HQJLQHHULQJ�FDUHHU��3ODLQWLII
FRQWDFWHG�WKH�+5�'HSDUWPHQW�WR�FRPSODLQ�DERXW�:DONHU
V�GLVFULPLQDWRU\�DFWLRQV�

����$�IHZ�ZHHNV�ODWHU��WKH�+5�'HSDUWPHQW�LQIRUPHG�3ODLQWLII�WKDW�KH�ZRXOG�EH�ODLG�RII�LQ�WZR�ZHHNV�DV
GHSOR\PHQW�ZDV�D�UHTXLUHPHQW�RI�WKH�MRE�KH�ZDV�SHUIRUPLQJ�

����7KH�HPRWLRQDO�GLVWUHVV�RI�OHDUQLQJ�WKLV�OHG�3ODLQWLII�WR�DWWHPSW�VXLFLGH��XQVXFFHVVIXOO\��WKH�VDPH
HYHQLQJ�DQG�KH�ZDV�KRVSLWDOL]HG�IRU�D�ZHHN�DV�D�UHVXOW�

����3ODLQWLII�ZDV�GLVFULPLQDWHG�DJDLQVW�DQG�WHUPLQDWHG�LQ�YLRODWLRQ�>
�@�RI�7LWOH�9,,�RI�WKH�&LYLO�5LJKWV�$FW
��������DV�DPHQGHG��DQG�WKH�$PHULFDQV�ZLWK�'LVDELOLWLHV�$FW�EDVHG�RQ�FHUWDLQ�IHPDOH�FKDUDFWHULVWLFV
KH�KDG�GHYHORSHG�DV�D�UHVXOW�RI�WDNLQJ�+57�>L�H���+RUPRQH�5HSODFHPHQW�7KHUDS\@�DQG�RU�KLV�GLDJQRVLV�RI
JHQGHU�G\VSKRULD�

,G���DW������DOWHUDWLRQ�VXSSOLHG��

3ODLQWLII�ILOHG�D�FKDUJH�RI�GLVFULPLQDWLRQ�ZLWK�WKH�((2&�RQ�1RYHPEHU������������DQG�ZDV�QRWLILHG�RI�KLV�ULJKW�WR
FRPPHQFH�VXLW�ZLWKLQ�QLQHW\�GD\V�RQ�$SULO��UG�RI�WKH�IROORZLQJ�\HDU����+H�ILOHG�WKLV�DFWLRQ�HLJKW\�WKUHH�GD\V�ODWHU��RQ

DRe Y. NRUWhURS GUXPPaQ S\V. CRUS., NR. 5_19-CV-00991-CLS, 2019 BL 403979, 2019 UV DiVW Le[iV 182435 (N.D. Ala. OcW. 22,

© 2019 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
   // PAGE 3



-XQH������������

,,,��',6&866,21
3ODLQWLII
V�DPHQGHG�FRPSODLQW�FRQWDLQV�WKUHH�FRXQWV��7KH�ILUVW��WLWOHG��6H[XDO�'LVFULPLQDWLRQ�XQGHU�7LWOH�9,,���PL[HV
WHUPLQRORJ\�QRUPDOO\�DVVRFLDWHG�ZLWK�D�KRVWLOH�ZRUN�HQYLURQPHQW�FODLP�LQWR�DOOHJDWLRQV�RI�JHQGHU�GLVFULPLQDWLRQ��L�H��

����3ODLQWLII�KDV�EHHQ�GLVFULPLQDWHG�DJDLQVW�E\�'HIHQGDQW��1*6&�>1RUWKURS�*UXPPDQ�6\VWHPV
&RUSRUDWLRQ@��EHFDXVH�RI�WKH�SHUFHLYHG�VWHUHRW\SHV�UHJDUGLQJ�WKH�IHPDOH�JHQGHU�DQG�VXEMHFWHG�WR�ERWK�D
VXEMHFWLYHO\�DQG�REMHFWLYHO\�KRVWLOH�ZRUN�HQYLURQPHQW��DQG�WR�OHVV�IDYRUDEOH�ZRUNLQJ�FRQGLWLRQV�LQFOXGLQJ
UHPXQHUDWLRQ�DV�D�UHVXOW�

����7KH�DERYH�GLVFXVVHG�VH[�GLVFULPLQDWLRQ�YLRODWHG�7LWOH�9,,�RI�WKH�&LYLO�5LJKWV�$FW���������DV�DPHQGHG�

'RF��QR�����$PHQGHG�&RPSODLQW���DW������DOWHUDWLRQ�DQG�HPSKDVLV�VXSSOLHG��

'HIHQGDQW
V�0RWLRQ�IRU�3DUWLDO�'LVPLVVDO�DUJXHV�WKDW�SODLQWLII
V�DPHQGHG�FRPSODLQW�FRQWDLQV�DEVROXWHO\�QR�IDFWXDO
DOOHJDWLRQV�WKDW�FRQFHLYDEO\�FRXOG�VXSSRUW�D�KRVWLOH�ZRUN�HQYLURQPHQW�FODLP�EDVHG�XSRQ�SODLQWLII
V�JHQGHU�WUDQVLWLRQ
WKHUDS\����3ODLQWLII�FRQFHGHV�WKDW�DVSHFW�RI�GHIHQGDQW
V�PRWLRQ��L�H����7KH�3ODLQWLII�DJUHHV�WKDW�KH�KDV�QRW�DOOHJHG�D

KRVWLOH�HQYLURQPHQW
�FODLP�XQGHU�7LWOH�9,,�DQG�DJUHHV�WKDW�DOOHJDWLRQ�VKRXOG�EH�SDUWLDOO\�GLVPLVVHG�DQG�KDV�QRW
LQFOXGHG�D�UHVSRQVH�WR�WKDW�SRUWLRQ�RI�WKH�0RWLRQ���'RF��QR������5HVSRQVH�WR�'HIHQGDQW
V�0RWLRQ�IRU�3DUWLDO�'LVPLVVDO��
DW���	�Q���

:KHQ�WKH�KRVWLOH�ZRUN�HQYLURQPHQW�UHIHUHQFHV�DUH�H[FLVHG�IURP�WKH�WH[W�RI�&RXQW�,��DOO�WKDW�UHPDLQV�LV�WKH�IROORZLQJ�
�3ODLQWLII�KDV�EHHQ�GLVFULPLQDWHG�DJDLQVW�E\�'HIHQGDQW�������EHFDXVH�RI�WKH�SHUFHLYHG�VWHUHRW\SHV�UHJDUGLQJ�WKH�IHPDOH
JHQGHU�DQG�VXEMHFWHG�WR�������OHVV�IDYRUDEOH�ZRUNLQJ�FRQGLWLRQV�LQFOXGLQJ�UHPXQHUDWLRQ�DV�D�UHVXOW���'RF��QR�����x�����DW
���HOOLSVHV�VXSSOLHG���:KLOH�WKRVH�EDUH�ERQH�DOOHJDWLRQV�SXVK�WKH�7ZRPEO\�,TEDO�SOHDGLQJ�VWDQGDUGV�WR�WKH�HGJH�RI
DFFHSWDELOLW\��WKH�FRXUW�ZLOO�DOORZ�WKH�FODLP�WR�VWDQG�XQWLO�FRPSOHWLRQ�RI�GLVFRYHU\�

7KH�UHPDLQGHU�RI�GHIHQGDQW
V�0RWLRQ�IRU�3DUWLDO�'LVPLVVDO�IRFXVHV�XSRQ�&RXQW�,,,�RI�WKH�DPHQGHG�FRPSODLQW��ZKLFK
DOOHJHV�D�YLRODWLRQ�RI�WKH�$PHULFDQV�ZLWK�'LVDELOLW\�$FW���$'$����ZKLFK�ZDV�HQDFWHG�E\�&RQJUHVV�LQ������IRU�WKH�VWDWHG
SXUSRVH�RI�SURYLGLQJ��D�FOHDU�DQG�FRPSUHKHQVLYH�QDWLRQDO�PDQGDWH�IRU�WKH�HOLPLQDWLRQ�RI�GLVFULPLQDWLRQ�DJDLQVW
LQGLYLGXDOV�ZLWK�GLVDELOLWLHV������8�6�&��i�������E���������7R�DFKLHYH�VXFK�SXUSRVHV��DPRQJ�RWKHUV��WKH�$FW�SURYLGHV
WKDW�QR�FRYHUHG�HQWLW\����LQFOXGLQJ�SULYDWH�HPSOR\HUV���

VKDOO�GLVFULPLQDWH�DJDLQVW�D�TXDOLILHG�LQGLYLGXDO�ZLWK�D�GLVDELOLW\�EHFDXVH�RI�WKH�GLVDELOLW\�RI�VXFK�LQGLYLGXDO
LQ�UHJDUG�WR�MRE�DSSOLFDWLRQ�SURFHGXUHV��>
�@�WKH�KLULQJ��DGYDQFHPHQW��RU�GLVFKDUJH�RI�HPSOR\HHV�
HPSOR\HH�FRPSHQVDWLRQ��MRE�WUDLQLQJ��DQG�RWKHU�WHUPV��FRQGLWLRQV��DQG�SULYLOHJHV�RI�HPSOR\PHQW�

���8�6�&��i�������D���HPSKDVLV�VXSSOLHG���7KH�HPSKDVL]HG�SKUDVH���D�TXDOLILHG�LQGLYLGXDO�ZLWK�D�GLVDELOLW\���LV�GHILQHG
DV�PHDQLQJ��DQ�LQGLYLGXDO�ZLWK�D�GLVDELOLW\�ZKR��ZLWK�RU�ZLWKRXW�UHDVRQDEOH�DFFRPPRGDWLRQ��FDQ�SHUIRUP�WKH�HVVHQWLDO
IXQFWLRQV�RI�WKH�HPSOR\PHQW�SRVLWLRQ�WKDW�VXFK�LQGLYLGXDO�KROGV�RU�GHVLUHV���,G� i������������,Q�WXUQ��WKH�FRQFHSW�RI
�GLVDELOLW\��LV�GHILQHG�LQ�WKUHH�ZD\V�ಧ�WKDW�LV��DV�LQFOXGLQJ�DQ\�SHUVRQ�ZKR�KDV�D��SK\VLFDO�RU�PHQWDO�LPSDLUPHQW��WKDW
�VXEVWDQWLDOO\�OLPLWV��RQH�RU�PRUH�RI�WKH��PDMRU�OLIH�DFWLYLWLHV��RI�VXFK�SHUVRQ��RU�ZKR�KDV��D�UHFRUG�RI�VXFK�DQ
LPSDLUPHQW���RU�ZKR�LV��UHJDUGHG�DV�KDYLQJ�VXFK�DQ�LPSDLUPHQW���,G� i����������$����&����VHH�DOVR����&�)�5��i
�������J�����$Q�LQGLYLGXDO�LV�GHHPHG�WR�EH�
GLVDEOHG
�IRU�SXUSRVHV�RI�WKH�$'$�LI�KH�VDWLVILHV�DQ\�RQH�RI�WKHVH�WKUHH
HQXPHUDWHG�GHILQLWLRQV���*RUGRQ�Y��(�/��+DPP�	�$VVRFLDWHV��,QF�������)��G��������������WK�&LU��������

7KH�$FW�LPSRVHV�XSRQ�HPSOR\HUV�WKH�GXW\�WR�SURYLGH��UHDVRQDEOH�DFFRPPRGDWLRQV��IRU�LQGLYLGXDOV�ZLWK�NQRZQ
GLVDELOLWLHV��XQOHVV�GRLQJ�VR�ZRXOG�UHVXOW�LQ�XQGXH�KDUGVKLS�WR�WKH�HPSOR\HU�����8�6�&��i�������E�����$�����

7R�HVWDEOLVK�D�SULPD�IDFLH�FDVH�RI�GLVFULPLQDWLRQ�XQGHU�WKH�$'$��D�SODLQWLII�PXVW�GHPRQVWUDWH������WKDW�KH�KDV�D
�GLVDELOLW\��ZLWKLQ�WKH�PHDQLQJ�RI�WKH�$FW������WKDW�KH�LV��D�TXDOLILHG�LQGLYLGXDO�ZLWK�D�GLVDELOLW\���PHDQLQJ�WKDW�KH�FDQ
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SHUIRUP�WKH�HVVHQWLDO�IXQFWLRQV�RI�WKH�HPSOR\PHQW�SRVLWLRQ�KH�KROGV�RU�VHHNV��ZLWK�RU�ZLWKRXW�UHDVRQDEOH
DFFRPPRGDWLRQ�EHLQJ�PDGH�E\�WKH�HPSOR\HU����DQG�����WKDW�KH�VXIIHUHG�DQ�DGYHUVH�HPSOR\PHQW�DFWLRQ�EHFDXVH�RI
KLV�GLVDELOLW\��� 6HH��H�J�� /HZLV�Y��&LW\�RI�8QLRQ�&LW\��*HRUJLD������)��G����������������WK�&LU����������

'HIHQGDQW
V�PRWLRQ�IRU�GLVPLVVDO�RI�SODLQWLII
V�$'$�FODLP�IRFXVHV�XSRQ�WKH�ILUVW�RI�WKRVH�SULPD�IDFLH�HOHPHQWV��DQG
FRQWHQGV�WKDW�SODLQWLII
V�FODLP�IDLOV�DV�D�PDWWHU�RI�ODZ�EHFDXVH�WKH�VWDWXWRU\�GHILQLWLRQ�RI�WKH�WHUP��GLVDELOLW\�
XQDPELJXRXVO\�VWDWHV�WKDW��JHQGHU�LGHQWLW\�GLVRUGHUV��DUH�QRW�FRYHUHG��6HH�GRF��QR������0RWLRQ�IRU�3DUWLDO�'LVPLVVDO��
DW����7KH�UHOHYDQW�VWDWXWRU\�SURYLVLRQ�VWDWHV�WKDW�

8QGHU�WKLV�FKDSWHU��WKH�WHUP��GLVDELOLW\��VKDOO�QRW�LQFOXGH�ಧ

����WUDQVYHVWLVP��WUDQVVH[XDOLVP��SHGRSKLOLD��H[KLELWLRQLVP��YR\HXULVP��JHQGHU�LGHQWLW\�GLVRUGHUV�QRW
UHVXOWLQJ�IURP�SK\VLFDO�LPSDLUPHQWV��RU�RWKHU�VH[XDO�EHKDYLRU�GLVRUGHUV�

����FRPSXOVLYH�JDPEOLQJ��NOHSWRPDQLD��RU�S\URPDQLD��RU

����SV\FKRDFWLYH�VXEVWDQFH�XVH�GLVRUGHUV�UHVXOWLQJ�IURP�FXUUHQW�LOOHJDO�XVH�RI�GUXJV�

���8�6�&��i�������E���HPSKDVLV�VXSSOLHG��

3ODLQWLII
V�LQLWLDO�UHVSRQVH�WR�GHIHQGDQW
V�PRWLRQ�REVHUYHV�WKDW�WKH�FRQGLWLRQ�DOOHJHG�LQ�KLV�FRPSODLQW�LV��JHQGHU
G\VSKRULD�����DQG�WKDW��JHQGHU�G\VSKRULD��LV�QRW�VSHFLILFDOO\�H[FOXGHG�E\�WKH�ODQJXDJH�RI����8�6�&��i�������E�����
7KDW�UHVSRQVH�RYHUORRNV�WKH�IDFW��KRZHYHU��WKDW����8�6�&��i�������E��KDV�QRW�EHHQ�DPHQGHG�VLQFH�LW�ZDV�HQDFWHG�RQ
-XO\�����������7KH�VWDWXWH�XWLOL]HV�WKH�GHVFULSWLYH�WHUP�UHIHUHQFHG�LQ�GHIHQGDQW
V�PRWLRQ���JHQGHU�LGHQWLW\�GLVRUGHUV��
EXW�WKDW�WHUP�ZDV�UHSODFHG�LQ������E\�WKH�)LIWK�(GLWLRQ�RI�WKH�$PHULFDQ�3V\FKLDWULF�$VVRFLDWLRQ
V�'LDJQRVWLF�DQG
6WDWLVWLFDO�0DQXDO�RI�0HQWDO�'LVRUGHUV�ZLWK�WKH�RQH�HPSOR\HG�E\�SODLQWLII���JHQGHU�G\VSKRULD���>
�@

*HQGHU�G\VSKRULD�UHIHUV�WR�WKH�GLVWUHVV�WKDW�PD\�DFFRPSDQ\�WKH�LQFRQJUXHQFH�EHWZHHQ�RQH
V
H[SHULHQFHG�RU�H[SUHVVHG�JHQGHU�DQG�RQH
V�DVVLJQHG�JHQGHU��$OWKRXJK�QRW�DOO�LQGLYLGXDOV�ZLOO�H[SHULHQFH
GLVWUHVV�DV�D�UHVXOW�RI�VXFK�LQFRQJUXHQFH��PDQ\�DUH�GLVWUHVVHG�LI�WKH�GHVLUHG�SK\VLFDO�LQWHUYHQWLRQV�E\
PHDQV�RI�KRUPRQHV�DQG���RU�VXUJHU\�DUH�QRW�DYDLODEOH��7KH�FXUUHQW�WHUP�LV�PRUH�GHVFULSWLYH�WKDQ�WKH
SUHYLRXV�'60�,9�WHUP JHQGHU�LGHQWLW\�GLVRUGHU DQG�IRFXVHV�RQ�G\VSKRULD�DV�WKH�FOLQLFDO�SUREOHP��QRW
LGHQWLW\�SHU�VH�

$PHULFDQ�3V\FKLDWULF�$VVRFLDWLRQ��'LDJQRVWLF�DQG�6WDWLVWLFDO�0DQXDO�RI�0HQWDO�'LVRUGHUV�� )LIWK�(GLWLRQ��DW����
��������LWDOLFL]HG�HPSKDVLV�LQ�RULJLQDO��XQGHUVFRUHG�HPSKDVLV�VXSSOLHG���$FFRUGLQJO\��WKH�WHUPV��JHQGHU�LGHQWLW\
GLVRUGHU��DQG��JHQGHU�G\VSKRULD��DUH�OHJDOO\�V\QRQ\PRXV�IRU�SXUSRVHV�RI�WKH�SUHVHQW�PRWLRQ��6HH��H�J�� 3DUNHU�Y�
6WUDZVHU�&RQVWUXFWLRQ��,QF�������)��6XSS���G���������������6�'��2KLR��������*XOOH\�)HUQDQGH]�Y��:LVFRQVLQ
'HSDUWPHQW�RI�&RUUHFWLRQV��1R�����&9������>�����%/�������@�������:/�����������DW
��
���(�'��:LV��'HF�����������
&I��0LFKDHOV�Y��$NDO�6HFXULW\��,QF���1R�����FY�������=/:�&%6��>�����%/�������@�������:/�����������DW�
���'��&RO�
-XQH�������������*HQGHU�G\VSKRULD��DV�D�JHQGHU�LGHQWLW\�GLVRUGHU��LV�VSHFLILFDOO\�H[HPSWHG�DV�D�GLVDELOLW\�E\�WKH
5HKDELOLWDWLRQ�$FW�>RI����������8�6�&��i�����HW�VHT�@���ZKLFK�FRQWDLQV�H[FOXVLRQDU\�ODQJXDJH�WKDW�LV�LGHQWLFDO�WR�WKH
$'$��

7KH�VHFRQG�SDUW�RI�SODLQWLII
V�UHVSRQVH�WR�GHIHQGDQW
V�PRWLRQ�DVVHUWV�WKDW�GHIHQGDQW�KDV�QRW�GLVSXWHG�WKDW�KLV��JHQGHU
G\VSKRULD��UHVXOWV�IURP�D�SK\VLFDO�LPSDLUPHQW��L�H��

7KH�$'$�GRHV�H[SUHVVO\�SURYLGH�WKDW������WUDQVYHVWLVP��WUDQVVH[XDOLVP��SHGRSKLOLD��H[KLELWLRQLVP�
YR\HXULVP��JHQGHU�LGHQWLW\�GLVRUGHUV�QRW�UHVXOWLQJ�IURP�SK\VLFDO�LPSDLUPHQWV��RU�RWKHU�VH[XDO�EHKDYLRU
GLVRUGHUV��DV�>VLF��"��DUH��"@�FRQGLWLRQV�ZKLFK�DUH�RXWVLGH�WKH�VFRSH�RI�WKH�VWDWXWH
V�GHILQLWLRQ�RI��GLVDELOLW\��
���8�6�&��i�������E������HPSKDVLV�DGGHG���+RZHYHU��WKHUH�LV�QR�PHQWLRQ�RI�JHQGHU�G\VSKRULD��DQG�WKH
'HIHQGDQW�KDV�QRWKLQJ�WR�GLVSXWH�WKH�3ODLQWLII
V�FOHDU�DOOHJDWLRQV�WKDW�KLV�FRQGLWLRQ�LV�D�PHGLFDO�RQH�WKDW
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GRHV�UHVXOW�IURP�D�SK\VLFDO�LPSDLUPHQW�

'RF������3ODLQWLII
V�5HVSRQVH�WR�0RWLRQ�IRU�3DUWLDO�'LVPLVVDO���DW����LWDOLFL]HG�HPSKDVLV�LQ�RULJLQDO��XQGHUVFRUHG
HPSKDVLV�VXSSOLHG��

+RZHYHU��RQH�ZLOO�VHDUFK�SODLQWLII
V�DPHQGHG�FRPSODLQW�DQG�XQGHUO\LQJ�((2&�&KDUJH�LQ�YDLQ�IRU�DQ\�DOOHJDWLRQ��PXFK
OHVV��FOHDU�DOOHJDWLRQV���WKDW�SODLQWLII
V�JHQGHU�G\VSKRULD�UHVXOWV��IURP�D�SK\VLFDO�LPSDLUPHQW���7KHUH�VLPSO\�LV�QR�VXFK
DVVHUWLRQ��DQG�WKDW�LV�IDWDO�WR�SODLQWLII
V�$'$�FODLP��6HH��H�J�� 3DUNHU�Y��6WUDZVHU�&RQVWUXFWLRQ������)��6XSS���G�DW
��������KROGLQJ�WKDW�WKH�SODLQWLII
V�IDLOXUH�WR�DOOHJH�WKDW�KHU�JHQGHU�G\VSKRULD�ZDV�FDXVHG�E\�D�SK\VLFDO�LPSDLUPHQW��RU
WKDW�JHQGHU�G\VSKRULD�DOZD\V�UHVXOWV�IURP�D�SK\VLFDO�LPSDLUPHQW��EDUUHG�KHU�$'$�FODLP��

7KH�FDVHV�UHOLHG�XSRQ�E\�SODLQWLII�DUH�QRW�ELQGLQJ�XSRQ�WKLV�FRXUW��DQG�WKH\�DUH�QRW�SHUVXDVLYH��'RH�Y��0DVVDFKXVHWWV
'HSDUWPHQW�RI�&RUUHFWLRQ��1R��&9����������5*6��>�����%/�������@�������:/����������'��0DVV��-XQH�����������
%ODWW�Y��&DEHOD
V�5HWDLO��,QF���1R�������&9��������>�����%/�������@�������:/����������(�'��3D��0D\�����������

7KH�ILQDO�SDUW�RI�SODLQWLII
V�UHVSRQVH�WR�GHIHQGDQW
V�PRWLRQ�WR�GLVPLVV�KLV�$'$�FODLP�LV�WKDW�VXFK�D�UXOLQJ�ZRXOG
�YLRODWH>@�KLV�ULJKW�WR�HTXDO�SURWHFWLRQ�XQGHU�WKH�8�6��&RQVWLWXWLRQ���'RF��QR������5HVSRQVH�WR�>
�@�'HIHQGDQW
V�0RWLRQ
IRU�3DUWLDO�'LVPLVVDO���DW����$V�GHIHQGDQW�DSWO\�REVHUYHV��KRZHYHU��WKDW�FRQFOXVRU\�DVVHUWLRQ�GRHV�QRW�PHHW�SODLQWLII
V
EXUGHQ�

,Q�DVVHVVLQJ�ZKHWKHU�D�FODVVLILFDWLRQ�PDGH�LQ�WKH�ODZ�YLRODWHV�WKH�(TXDO�3URWHFWLRQ�&ODXVH���WKH�EXUGHQ�LV
RQ�WKH�FKDOOHQJHU�WR�GLVSURYH�HYHU\�FRQFHLYDEOH�EDVLV�ZKLFK�PLJKW�VXSSRUW�WKH�FODVVLILFDWLRQ��
ZKHWKHU�RU
QRW�WKH�EDVLV�KDV�D�IRXQGDWLRQ�LQ�WKH�UHFRUG�
��3DQDPD�&LW\�0HGLFDO�'LDJQRVWLF�/WG��Y��:LOOLDPV�����)��G
���������������WK�&LU���������HPSKDVLV�DGGHG��

'RF��QR�������5HSO\�LQ�6XSSRUW�RI�'HIHQGDQW
V�0RWLRQ�IRU�3DUWLDO�'LVPLVVDO���DW���

$FFRUGLQJO\��WKLV�FRXUW�FRQFOXGHV�WKDW�D�FRQGLWLRQ�RI��JHQGHU�G\VSKRULD���IRUPHUO\�GHVFULEHG�DV�D��JHQGHU�LGHQWLW\
GLVRUGHU���WKDW�GRHV�QRW�UHVXOW�IURP�D�SK\VLFDO�LPSDLUPHQW�LV�H[SUHVVO\�H[FOXGHG�IURP�WKH�GHILQLWLRQ�RI�GLVDELOLWLHV
FRYHUHG�E\�WKH�$PHULFDQV�ZLWK�'LVDELOLWLHV�$FW�����8�6�&��i�������E������

$�VHSDUDWH�2UGHU�FRQVLVWHQW�ZLWK�WKLV�0HPRUDQGXP�2SLQLRQ�ZLOO�EH�HQWHUHG�FRQWHPSRUDQHRXVO\�KHUHZLWK�

'21(�WKLV���QG�GD\�RI�2FWREHU�������

�V��&�/\QZRRG�6PLWK��-U

8QLWHG�6WDWHV�'LVWULFW�-XGJH

IQ �

7KH�FRPSODLQW�WKDW�FRPPHQFHG�WKLV�DFWLRQ�DQG�LWV�DWWDFKHG�H[KLELWV�LGHQWLILHG�SODLQWLII�E\�KLV�OHJDO�QDPH��2Q�$XJXVW
����������KRZHYHU��8QLWHG�6WDWHV�0DJLVWUDWH�-XGJH�+HUPDQ�1��-RKQVRQ��-U���WR�ZKRP�WKLV�FDVH�WKHQ�ZDV
DVVLJQHG��HQWHUHG�DQ�2UGHU�VHDOLQJ�WKDW�FRPSODLQW��GRF��QR������LWV�H[KLELWV��GRF��QRV������DQG�������WKH�VXPPRQV
LVVXHG�WR�1RUWKURS�*UXPPDQ��GRF��QR������DQG�GHIHQGDQW
V�PRWLRQ�IRU�DQ�H[WHQVLRQ�RI�WLPH�ZLWKLQ�ZKLFK�WR�UHVSRQG
WR�WKH�FRPSODLQW��GRF��QR������6HH�GRF��QR������2UGHU�WR�6HDO���$OO�VXEVHTXHQW�SOHDGLQJV�KDYH�UHIHUUHG�WR�WKH
SODLQWLII�WKURXJK�XVH�RI�WKH�PDVFXOLQH�SVHXGRQ\P��-RKQ�'RH��

IQ �

6HH�GRF��QR�����$PHQGHG�&RPSODLQW���DW���
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IQ �

6HH�GRF��QR������'HIHQGDQW
V�0RWLRQ�IRU�3DUWLDO�'LVPLVVDO��

IQ �

'RF��QR�����$PHQGHG�&RPSODLQW���x�����DOWHUDWLRQV�DQG�HPSKDVLV�VXSSOLHG��

IQ �

)RU�H[DPSOH��WKH�GHILQLWLYH�GLDJQRVWLF�PDQXDO�RI�PHQWDO�GLVRUGHUV�SURPXOJDWHG�E\�WKH�$PHULFDQ�3V\FKLDWULF
$VVRFLDWLRQ�VWDWHV�WKDW�

,QGLYLGXDOV�ZLWK�JHQGHU�G\VSKRULD�KDYH�D�PDUNHG�LQFRQJUXHQFH�EHWZHHQ�WKH�JHQGHU�WKH\�KDYH�EHHQ
DVVLJQHG�WR��XVXDOO\�DW�ELUWK��UHIHUUHG�WR�DV�QDWDO�JHQGHU��DQG�WKHLU�H[SHULHQFHG�H[SUHVVHG�JHQGHU��7KLV
GLVFUHSDQF\�LV�WKH�FRUH�FRPSRQHQW�RI�WKH�GLDJQRVLV��7KHUH�PXVW�DOVR�EH�HYLGHQFH�RI�GLVWUHVV�DERXW
WKLV�LQFRQJUXHQFH��([SHULHQFHG�JHQGHU�PD\�LQFOXGH�DOWHUQDWLYH�JHQGHU�LGHQWLWLHV�EH\RQG�ELQDU\
VWHUHRW\SHV��&RQVHTXHQWO\��WKH�GLVWUHVV�LV�QRW�OLPLWHG�WR�D�GHVLUH�WR�VLPSO\�EH�RI�WKH�RWKHU�JHQGHU��EXW
PD\�LQFOXGH�D�GHVLUH�WR�EH�RI�DQ�DOWHUQDWLYH�JHQGHU��SURYLGHG�WKDW�LW�GLIIHUV�IURP�WKH�LQGLYLGXDO
V
DVVLJQHG�JHQGHU��

$PHULFDQ�3V\FKLDWULF�$VVRFLDWLRQ��'LDJQRVWLF�DQG�6WDWLVWLFDO�0DQXDO�RI�0HQWDO�'LVRUGHUV�� )LIWK�(GLWLRQ��DW����
��������LWDOLFL]HG�HPSKDVLV�LQ�RULJLQDO���6HH�DOVR��H�J���5D\PRQG�-��&RUVLQL��7KH�'LFWLRQDU\�RI�3V\FKRORJ\��DW����
��������GHILQLQJ��*HQGHU�G\VSKRULD��DV��'LVSOHDVXUH�RU�XQKDSSLQHVV�DVVRFLDWHG�ZLWK�D�SHUVRQ
V�DVVLJQHG�JHQGHU
UROH��DQG�ZLWK�UHDFWLRQV�RI�RWKHUV�ZKR�KDYH�FHUWDLQ�H[SHFWDWLRQV�DERXW�JHQGHU�DSSURSULDWH�EHKDYLRU����

IQ �

'RF��QR�����$PHQGHG�&RPSODLQW���x����

IQ �

6HH�DOVR�LG���xx��������VLPLODU�DOOHJDWLRQV��

IQ �

6HH�LG���x�����DQG�GRF��QR�������((2&�&KDUJH���DW���

IQ �

6HH�GRF�QR�����$PHQGHG�&RPSODLQW���x�����DQG�GRF��QR�������((2&�&KDUJH���DW���

IQ ��

&RPSDUH�TXRWHG�WH[W�ZLWK�GRF��QR�������((2&�&KDUJH���DW����ZKHUH��LQ�VSHDNLQJ�RI�KLV�FRQYHUVDWLRQ�ZLWK�GLYLVLRQ
PDQDJHU�7LP�&DQQRQ�DERXW�KLV�JHQGHU�WUDQVLWLRQ��SODLQWLII�VWDWHV�WKDW�&DQQRQ��SURPLVHG�WR�ZRUN�ZLWK�PH�WR�HQVXUH
WKDW�WKHUH�ZRXOG�EH�QR�LPSHGLPHQW�WR�P\�MRE�GXWLHV��LQFOXGLQJ�P\�DELOLW\�WR�SRWHQWLDOO\�GHSOR\����HPSKDVLV�VXSSOLHG��

IQ ��
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6HH�GRF��QR�����$PHQGHG�&RPSODLQW���x������,Q�RU�DURXQG�0DUFK�������%ULDQ�:DONHU�EHFDPH�3ODLQWLII
V�QHZ
PDQDJHU�����GRF��QR�������((2&�&KDUJH���DW����VDPH��

IQ ��

'RF��QR������DW�����

IQ ��

6SHFLILFDOO\��WKH�((2&�QRWLILHG�WKH�SODLQWLII�WKDW���%DVHG�XSRQ�LWV�LQYHVWLJDWLRQ��WKH�((2&�LV�XQDEOH�WR�FRQFOXGH�WKDW
WKH�LQIRUPDWLRQ�REWDLQHG�HVWDEOLVKHV�YLRODWLRQV�RI�WKH�VWDWXWHV��7KLV�GRHV�QRW�FHUWLI\�WKDW�WKH�UHVSRQGHQW�LV�LQ
FRPSOLDQFH�ZLWK�WKH�VWDWXWHV��1R�ILQGLQJ�LV�PDGH�DV�WR�DQ\�RWKHU�LVVXHV�WKDW�PLJKW�EH�FRQVWUXHG�DV�KDYLQJ�EHHQ
UDLVHG�E\�WKLV�FKDUJH���'RF��QR������DW���

IQ ��

'RF��QR�����&RPSODLQW��

IQ ��

$�SODLQWLII�GHVLULQJ�WR�HVWDEOLVK�D�7LWOH�9,,�KRVWLOH�ZRUN�HQYLURQPHQW�VH[XDO�KDUDVVPHQW�FODLP�QRUPDOO\�PXVW�VKRZ
WKDW������KH�RU�VKH�EHORQJV�WR�D�SURWHFWHG�JURXS������KH�RU�VKH�ZDV�VXEMHFWHG�WR�XQZHOFRPH�VH[XDO�KDUDVVPHQW�
VXFK�DV�VH[XDO�DGYDQFHV��UHTXHVWV�IRU�VH[XDO�IDYRUV��DQG�RWKHU�FRQGXFW�RI�D�VH[XDO�QDWXUH������WKH�KDUDVVPHQW
ZDV�EDVHG�XSRQ�WKH�SODLQWLII
V�VH[������WKH�KDUDVVPHQW�ZDV�VXIILFLHQWO\�VHYHUH�RU�SHUYDVLYH�WR�DOWHU�WKH�WHUPV�DQG
FRQGLWLRQV�RI�HPSOR\PHQW�DQG�FUHDWH�D�GLVFULPLQDWRULO\�DEXVLYH�ZRUNLQJ�HQYLURQPHQW��DQG�����WKHUH�LV�D�EDVLV�IRU
KROGLQJ�WKH�HPSOR\HU�UHVSRQVLEOH�XQGHU�D�WKHRU\�RI�HLWKHU�YLFDULRXV�RU�GLUHFW�OLDELOLW\��0HQGR]D�Y��%RUGHQ��,QF������
)��G����������������WK�&LU���������HQ�EDQF���6HH�DOVR��H�J�� :DWVRQ�Y��%OXH�&LUFOH��,QF�������)��G����������������WK
&LU���������-RKQVRQ�Y��%RRNHU�7��:DVKLQJWRQ�%URDGFDVWLQJ�6HUYLFH��,QF�������)��G��������������WK�&LU��������
*XSWD�Y��)ORULGD�%RDUG�RI�5HJHQWV������)��G��������������WK�&LU���������&URVV�Y��6WDWH�RI�$ODEDPD�����)��G�������
��������WK�&LU���������%HOO�Y��&UDFNLQ�*RRG�%DNHUV��,QF�������)��G�������������������WK�&LU���������+HQVRQ�Y��&LW\
RI�'XQGHH������)��G�����������������WK�&LU��������

IQ ��

:KHQ�FRQVLGHULQJ�WKH�QHHG�IRU�VXFK�OHJLVODWLRQ��&RQJUHVV�IRXQG�WKDW���KLVWRULFDOO\��VRFLHW\�KDV�WHQGHG�WR�LVRODWH
DQG�VHJUHJDWH�LQGLYLGXDOV�ZLWK�GLVDELOLWLHV��DQG��GHVSLWH�VRPH�LPSURYHPHQWV��VXFK�IRUPV�RI�GLVFULPLQDWLRQ������
FRQWLQXH�WR�EH�D�VHULRXV�DQG�SHUYDVLYH�VRFLDO�SUREOHP������8�6�&��i�������D�������'LVFULPLQDWLRQ�ZDV�IRXQG�WR
SHUVLVW�LQ��FULWLFDO�DUHDV��RI�HYHU\GD\�OLIH��LQFOXGLQJ��HPSOR\PHQW��KRXVLQJ��SXEOLF�DFFRPPRGDWLRQV��HGXFDWLRQ�
WUDQVSRUWDWLRQ��FRPPXQLFDWLRQ��UHFUHDWLRQ��LQVWLWXWLRQDOL]DWLRQ��KHDOWK�VHUYLFHV��YRWLQJ��DQG�DFFHVV�WR�SXEOLF
VHUYLFHV���,G� i�������D�������&RQJUHVV�IXUWKHU�IRXQG�WKDW�GLVFULPLQDWLRQ�DJDLQVW�SHUVRQV�ZLWK�GLVDELOLWLHV�WRRN�PDQ\
IRUPV��UDQJLQJ�IURP��RXWULJKW�LQWHQWLRQDO�H[FOXVLRQ���WR��IDLOXUH�WR�PDNH�PRGLILFDWLRQV�WR�H[LVWLQJ�IDFLOLWLHV�DQG
SUDFWLFHV���,G� i�������D�������&RQJUHVV�FRQFOXGHG�WKDW�WKHUH�ZDV�D��FRPSHOOLQJ�QHHG��IRU�D��FOHDU�DQG
FRPSUHKHQVLYH�QDWLRQDO�PDQGDWH��WR�HOLPLQDWH�GLVFULPLQDWLRQ�DJDLQVW�GLVDEOHG�SHUVRQV��DQG�WR�LQWHJUDWH�WKHP��LQWR
WKH�HFRQRPLF�DQG�VRFLDO�PDLQVWUHDP�RI�$PHULFDQ�OLIH���6��5HS��1R������������DW������������+�5��5HS��1R����������
SW�����DW������������8�6��&RGH�&RQJ��	�$GPLQ��1HZV�������SW�����DW����������

7KH�$FW�DV�FRGLILHG������8�6�&��i�������HW�VHT���LV�GLYLGHG�LQWR�WKUHH�SULQFLSDO�6XEFKDSWHUV��UHIHUUHG�WR�DV��7LWOHV�
LQ�WKH�RULJLQDO�OHJLVODWLRQ��7LWOH�,���LG� ii�����������������DGGUHVVHV�GLVFULPLQDWLRQ�LQ�HPSOR\PHQW�VHWWLQJV��7LWOH�,,��
LG� ii�����������������FRYHUV�GLVFULPLQDWLRQ�LQ�WKH�SURYLVLRQ�RI�SXEOLF�VHUYLFHV�E\�JRYHUQPHQWDO�HQWLWLHV��7LWOH�,,,��
LG� ii�����������������GHDOV�ZLWK�SXEOLF�DFFRPPRGDWLRQV�DQG�VHUYLFHV�SURYLGHG�E\�SULYDWH�HQWLWLHV��7LWOH�,9���LG� ii
����������������DGGUHVVHV�VR�FDOOHG��PLVFHOODQHRXV�SURYLVLRQV��

DRe Y. NRUWhURS GUXPPaQ S\V. CRUS., NR. 5_19-CV-00991-CLS, 2019 BL 403979, 2019 UV DiVW Le[iV 182435 (N.D. Ala. OcW. 22,
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IQ ��

���8�6�&��i����������SURYLGHV���7KH�WHUP�
FRYHUHG�HQWLW\
�PHDQV�DQ�HPSOR\HU��HPSOR\PHQW�DJHQF\��ODERU
RUJDQL]DWLRQ��RU�MRLQW�ODERU�PDQDJHPHQW�FRPPLWWHH��

IQ ��

���8�6�&��i����������$��SURYLGHV��LQ�UHOHYDQW�SDUW��WKDW���7KH�WHUP�
HPSOR\HU
�PHDQV�D�SHUVRQ�HQJDJHG�LQ�DQ
LQGXVWU\�DIIHFWLQJ�FRPPHUFH�ZKR�KDV����RU�PRUH�HPSOR\HHV�IRU�HDFK�ZRUNLQJ�GD\�LQ�HDFK�RI����RU�PRUH�FDOHQGDU
ZHHNV�LQ�WKH�FXUUHQW�RU�SUHFHGLQJ�FDOHQGDU�\HDU��DQG�DQ\�DJHQW�RI�VXFK�SHUVRQ��������

IQ ��

���8�6�&��i�������E�����$��GHILQHV�WKH�WHUP��GLVFULPLQDWH��DV�LQFOXGLQJ�DQ�HPSOR\HU
V�IDLOXUH�WR�PDNH��UHDVRQDEOH
DFFRPPRGDWLRQV�WR�WKH�NQRZQ�SK\VLFDO�RU�PHQWDO�OLPLWDWLRQV�RI�DQ�RWKHUZLVH�TXDOLILHG�LQGLYLGXDO�ZLWK�D�GLVDELOLW\
ZKR�LV�DQ�DSSOLFDQW�>IRU�HPSOR\PHQW@�RU�DQ�HPSOR\HH��XQOHVV�VXFK�FRYHUHG�HQWLW\�FDQ�GHPRQVWUDWH�WKDW�WKH
DFFRPPRGDWLRQ�ZRXOG�LPSRVH�DQ�XQGXH�KDUGVKLS�RQ�WKH�RSHUDWLRQ�RI�WKH�EXVLQHVV�RI�VXFK�FRYHUHG�HQWLW\����������

IQ ��

6HH����8�6�&��i�����������GHILQLQJ��TXDOLILHG�LQGLYLGXDO�ZLWK�D�GLVDELOLW\��DV��DQ�LQGLYLGXDO�ZLWK�D�GLVDELOLW\�ZKR��ZLWK
RU�ZLWKRXW�UHDVRQDEOH�DFFRPPRGDWLRQ��FDQ�SHUIRUP�WKH�HVVHQWLDO�IXQFWLRQV�RI�WKH�HPSOR\PHQW�SRVLWLRQ�WKDW�VXFK
LQGLYLGXDO�KROGV�RU�GHVLUHV����VHH�DOVR����&�)�5��i��������P����4XDOLILHG�LQGLYLGXDO�ZLWK�D�GLVDELOLW\�PHDQV�DQ
LQGLYLGXDO�ZLWK�D�GLVDELOLW\�ZKR�VDWLVILHV�WKH�UHTXLVLWH�VNLOO��H[SHULHQFH��HGXFDWLRQ�DQG�RWKHU�MRE�UHODWHG�UHTXLUHPHQWV
RI�WKH�HPSOR\PHQW�SRVLWLRQ�VXFK�LQGLYLGXDO�KROGV�RU�GHVLUHV��DQG�ZKR��ZLWK�RU�ZLWKRXW�UHDVRQDEOH�DFFRPPRGDWLRQ�
FDQ�SHUIRUP�WKH�HVVHQWLDO�IXQFWLRQV�RI�VXFK�SRVLWLRQ���

IQ ��

7KHUH�DFWXDOO\�LV�D�IRXUWK�HOHPHQW��LPSOLFLW�LQ�WKH�LQWHUVWLFH�EHWZHHQ�WKH�VHFRQG�DQG�WKLUG��L�H����D�SODLQWLII�PXVW
GHPRQVWUDWH�WKDW�WKH�HPSOR\HU�KDG�HLWKHU�DFWXDO�RU�FRQVWUXFWLYH�NQRZOHGJH�RI�WKH�GLVDELOLW\�RU�FRQVLGHUHG�WKH
HPSOR\HH�WR�EH�GLVDEOHG���*RUGRQ�Y��(�/��+DPP�	�$VVRFLDWHV��,QF�������)��G��������������WK�&LU���������FLWLQJ
0RULVN\�Y��%URZDUG�&RXQW\�����)��G��������������WK�&LU���������SHU�FXULDP���

IQ ��

6HH�DOVR��H�J�� 0D]]HR�Y��&RORU�5HVROXWLRQV�,QWHUQDWLRQDO��//&������)��G����������������WK�&LU���������+ROO\�Y�
&ODLUVRQ�,QGXVWULHV��/�/�&�������)��G�������������������WK�&LU���������/XFDV�Y��:�:��*UDLQJHU��,QF�������)��G�����
����������WK�&LU���������5HHG�Y��+HLO�&R�������)��G����������������WK�&LU���������'DYLV�Y��)ORULGD�3RZHU�	�/LJKW
&R�������)��G����������������WK�&LU���������/D&KDQFH�Y��'XII\
V�'UDIW�+RXVH��,QF�������)��G��������������WK�&LU�
�������'RH�Y��'HNDOE�&RXQW\�6FKRRO�'LVWULFW������)��G�����������������������WK�&LU���������6WHZDUW�Y��+DSS\
+HUPDQ
V�&KHVKLUH�%ULGJH��,QF�������)��G����������������WK�&LU���������FLWLQJ�0RULVN\�Y��%URZDUG�&RXQW\�����)��G
�������������WK�&LU���������

IQ ��

6HH�GRF��QR�����$PHQGHG�&RPSODLQW���x������,Q�RU�DURXQG�������3ODLQWLII�ZDV�GLDJQRVHG�ZLWK�JHQGHU�G\VSKRULD����

IQ ��

6HH�GRF������3ODLQWLII
V�5HVSRQVH�WR�0RWLRQ�IRU�3DUWLDO�'LVPLVVDO���DW�������*HQGHU�G\VSKRULD��DV�SOHG�LQ�WKH

DRe Y. NRUWhURS GUXPPaQ S\V. CRUS., NR. 5_19-CV-00991-CLS, 2019 BL 403979, 2019 UV DiVW Le[iV 182435 (N.D. Ala. OcW. 22,
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3ODLQWLII
V�&RPSODLQW��LV�D�PHGLFDO�LPSDLUPHQW�WKDW�WKH�3ODLQWLII�KDV�EHHQ�GLDJQRVHG�ZLWK�E\�D�SK\VLFLDQ��3HU�WKH
VWDWXWH�LWVHOI��
JHQGHU�G\VSKRULD
�LV�QRW�DQ�H[FOXGHG�PHGLFDO�FRQGLWLRQ����

DRe Y. NRUWhURS GUXPPaQ S\V. CRUS., NR. 5_19-CV-00991-CLS, 2019 BL 403979, 2019 UV DiVW Le[iV 182435 (N.D. Ala. OcW. 22,
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