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"[18] We have no occasion to eonsider elther
the causes or the extent of farm tenancy; or
whether its progressive increase would be ar--
rested by the provislons of the nct. Nor need
we consider the occupations of the benefi-
claries of the legistation. These are matters
for the consideration of Congress; and the
extensive provision for the refinancing of
farm mortgages which Congress has already
made, shows that the gravlty of the situation
has been appreciated.3? The provinee of the
Court is limited to declding whether the
Frazler-Lemke Act (11 USCA § 203 () as ap-
plied has taken from the bank without com-
pensatlon, and given to Radford, rights in
specifie property which are of substantial val-
ue, Compare Gchon v. Hernandez y Morales,
230 U. 8, 138, 161, 33 8. Ct, 1038, b7 L, Id.
1427 Citizens' Savings & Loan Assoclation v,
Topeka, 20 Wall. 855, 662, 664, 22 L. Ed, 455;
In re Diliard, 7 Fed. Cas. page 706, No. 3,912
Ag we conclude that the aet as appiled has

L[]

done go, we must 'hol?]oizt vold; for the Fifth
Amendment commands that, however great
the nation's need, private property shall not
be thus taken even for a wholly public use
without just compensation, If the public in-
ferest reguires, and permits, the taking of
property of indlvidual mortgagees in order
to relleve the necessitles of individual mort-
gagors, resort must be had to proceedings by
eminent domain; so that, through tnxation,
the burden of the rellef afforded in the pub-
He interest may be borne by the public,

Reversed.
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f. Unlted States €35

Power of Presldent to remove members
of Federal Trade Commission is limited to re-
moval for specific causes enumerated In stat-
ute permitting removal for Inefficiency, neg-
leat of duty, or malfensance in office (I"eder-
al ‘I'rade Commission Act, § 1, 15 USCA § 41),
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2, Statutes €=216 o

Debates in houses of Congress, though
generally not considered to explain meaning
of words of statute, may be consldered as re-
fleeting Hght upon general purposes of stat-
ute and evils gought to be remedied.

3. Couris €=92

Hixpressions of court which are beyond
point involved In opinion do not come within
rule of stare declsis, and dicta, though they
may be followed 12 sufficlently persuasive,
are not controlllhg in subsequent case.

4, Trade-marks and trade-names and unfair

competition &80,

Federal Trade Commission acts in part
ag legislative agency ond In part as judicial
agency, and exerclses guasl leglsintive and
quagl judicial functlons, and must be free
from executlve control (Federal Trade Com-
mission Act, §§ 1, B, 6, 7, 1§ USCA §§ 41, 45,
44, 47).

5. Constitatlonal law &=58

Congress has guthority to reguire quasi
legisiative and quast judicial agencles to dis-
charge thelr dutles independently of execu-
tive control, and to fx period of holding of-
flee and to forbid removal by President of
members thereof during thelr term of office
exeept for cause.

6. Constitutional law €=50

Each of three general departments of
government tmust be maintained entirvely free
from control or coercive Influence, divect or
indivect, of either of others,

7. Unltod States ¢=35 .

Whether President has power to remove
officer In spite of congressional limitation on
power of removal depends on cheraeter of of-
fice, and whether officer exercizses quasi leg-
islative or quasi judicial functions,

8, Unlted States €=35

Statute permitting President to remove
membera of Federal Trade Commlssion for
inefficiency, neglect of duty, or malfeasance
in office, when construed to ilmit President’s
power to removal for causes thus enumerated,
held valid restrietion on authority of execa-

. tive (Federal Trade Commission Aet, §§ 1, 5,

8, 7, 16 USCA §§ 41, 45, 40, 47),
—p——r—rr—

On Certificate from the Court of Clatms,

SBuil by Samuel I, Rathbun, s executor
of the estate of WhHilam X, Humphrey, de-
ceased, ngainst the Untled States, in which

in 1920, to $462 millions; In 1932, to
$629 millions, See The Farm Debt Prob-
lemn, supra, p. 21, '

37 See note 4.
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the Court of Clalms certified questions-to the
United 8tates Supreme Court.

Questlons answered,

*

*Mr, Willlam J, Dgi?gvan. of Washington,
D, O, (Messrs, Henry H, Bond and Ralstone
R. Irvine, both of Washington, D. G, of coun-
sel), for piaintiff,

g1z
*The Attorney General and My, Stanley P,
Reed, 8ol. Gen,, of Washington, D, 0., for the
United States,

: *ais
*Mr. Justice SUTHERLAND delivered the
opinton of the Court,

Plaintif brought suit Iin the Court of
Claims against the United States to rceover
a sum of money alleged to be due the de-
coased for saiary ae a Federa! Trade Com-
migstoner from October 8, 1933, when the
President undertook to remove him from of-
fice, to the time of his death on Iebruary 14,
1934. The court below has certified to this
court two questions {Act of February 13,
1925, 58 (a), c. 229, 43 Stat. 944, 939, 28 U. 8,
. § 283 [28 USCA § 2881, lu respect of the
power of the President to make the removal.
The material facts which give rise to the
questions are as follows:

Willlam B, Humphrey, the decedent, on
December 10, 1931, was nominated by Presi-

dent Hoover to sscceed himself as a member-

of the Federel Trade Commigsion, and was
confirmed by the United Staies Senate. He
_ wag duly commissioned for & term of seven
years, expiring September 25, 1938; and, aft-
‘er taking the requlred oath of office, entered
upon hlg duties, On July 28, 1933, President
Roosevelt addressed a letter to the commlsg-
gloner asking for his reslgnation, on the
grovnd “that the alms and purposes of the
Administration with respect to the work of
the Commilsslon ecan be carried out most ef-
feetively with personnel of my own selec-
tlon," but disclaiming any reflection upon the
ecommissloner personally or upon his services,
The commissioner replied, asking thme to con-

oy

*sult his friends. Aftéx? some further corre-
spondence upon the subject, the President on
August 31, 1933, wrote the commissloner ex-
presaing the hope that the resignation would
be fortheoming, and saylng: “You will, I
know, realize that I do not feel that your
mind and my mind go along together on el-
ther the policles or the administering of the
Federnl Trade Commission, and, frankly, I
think it Is best for the people of this country
that I should have a full confidence,”
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The commissioner declined to resign; and
on Qectober 7, 1938, the President wrote him:
“Tffective as of this date you are hereby re-

‘moved from the office of Commissioner of

the Federnal Trade Comimission.”

Humphrey never negulesced in this actlon,
but continued thereafter to inslst that he was
Bill A member of the commlssion, entitled
to perform 1iis dutles angd receive the compen--
sation provided by law at the rate of $10,000
per annum, Ypon these and other faets set
forth in the certificate, which we deem it un-
necessary to reeite, tha following questions
are certifled:

“1, Do the provistons of section 1 of the
Federal Trode Commisslon Aect, stating that
‘any commissionsr may be removed’ by thé
President for inefficiency, neglect of duiy,
or malfeasance in office’, restrict or Hmit the
‘power of the Presldent to remove & commis-
sioner except upon one or more of the causes
named?

- “If the foregeing question is answered’ ln
the affirmative, then—

“2, It the power of the Presldent to re-
move A commissioner Iy restricted or limited
as shown by the foregoing interrogatory and
the answer made thereto, 18 Buch a restrie-
tion or limitation valid under the Constiiu-
tion of the United States?”’

The Federal Trade Commission Aect, e, 311,
88 Stnt. 717, 718, 88 1, 2, 16 U. 8. C. §§ 41, 42
(16 USCA §§ 41, 42), creates a eommlsslon of

five *members to be uppainted by the Presi-
dent by and with the advice and consent of
the Senate, and gectlon 1 provides: ‘Not
more than three of the commissioners shall
be members of the same potitical party. The
first commissioners appointed shall continue
Ih office for terms of three, four, five, six, and
seven years, respectively, from the daté of
the taking effect of this Act [September 26,
1414}, the term of each to be deslgnated by
the President, but fhelr successors shall be
appointed for terms of seven years, exXcept
that any person chosen to fill a vecancy shall
be appointed only for the unexplred term of
the commissioner whom he shall succeed,
The commission shall choose & chairman
from its own membership, No commissioner
shall engage in apy other business, vocation,
or empioyment. Any commissioner may be
removed by the President for inefficiency,
negiect of duly, or malfeasance In of-
ﬂce. « & 0

Sectlon b of the net (16 USCA § 46) in part
provides that:
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4.
“Unfair methods of competition in com-
merce are declared uwntawful,

“The commission i3 empowered and directed
to prevent persons, partnerships, or corpora-
tions, except banks, and common carxiers sub-
ject to the Acts to regulate commerce, from
using unfair methods of competition in com-
merce,"”

In exercising this power, the commission
must {ssue a complaint stating its charges and
glving notice of hearing upon a day to be
fired, A person, partnership, or corporation
proceeded against is given the right to appear
at the tlme and place fixed and show cause
why an oxder to cense and deslst should not
he isswed. There is provision for interven-
tion by others interested. If the commission
finds the method of competition is one pro-
hibited by the act, it s directed to malke a re-
port in wrelting stating its findings as to the
facts, and to issue and cause tc be served a
cense and desist order. If the ovder is dis-
obeyed, the commission may apply to the ap-

*
proprlate Cireuit Gom(-jtzolf *Appeals for its en-
forcement, ‘The party subjeect to the order
may seek and obtain a review in the Circuit
Court of Appeals in a manner provided by the
act.

Hection ¢ (15 USCA & 46), mmong other
things, glves the commission wide powers of
fnvestigation in respect of certnin corpora-
tlons subject to the act, and in respect of oth-
er matters, upon which it must report to Con-
gress wlth recommendations, Many such
investigations have been made, and some have

"served as the basls of congressional legisla-
tion,

Section 7 (15 USCA § 47), provides that:
“In any sult in equity brought by or under the
direction of the Attorney General as provid-
ed in the antiirust Acts, the court may, upon
the conclusion of the testimony therein, if it
shall be then of opinion that the complainant
is entitled to relief, refer snid sult to the com-
mission, ag a master in chancery, to ascertain
gnd report an approprlate form of decree
therein. The commission shall proceed upon
such notiee to the parties and under such
rules of procedure ag the court may prescribe,
and upon the coming in of such report sueh
exceptions may be filed and such proceedings
had in relation thereto as upon the report of
& master in other equity eauses, put the court
may adopt or reject such report, in whole or
in part, and enter such decree as the pature
of the case may in its judgment require.”
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[1] First. The question frst to be consld-
ered Is whether, by the provisions of seetion 1
of the Federal ‘I'rade Commission Act already
quoted, the President's power s limited to re-
moval for the specific couses enumerated
therein. The negative contention of the gov-
ernment 1s based prinecipally upon the deci-
sion of this court in Shurtleff v, United States,
189 U. 8. 811, 28 8. Ct 536, 537, 47 L. &d.
828, That case invelved the power of the
President to remove a general appraiser of
merchandise appointed under the Act of June
10, 1890, 26 Stat. 131, Section 12 of the act
provided for the appointment by the Presi-

Yoz

dent, by and with theﬂagvice and con*sent of
the Senate, of nine general appraisers of mer-
chandlse, who “may be removed from office
at any time by fhe President for lneficiency,
neglect of duty, or malfeasance in office.” Tha
President removed Shurtleff without assign-
ing any cause therefor, The Court of Claims
dismissed plaintiff's petition to recover sal-
firy, upholding the President’s power to re-
move for causes other than those stated. In
this court Shurtleff relled upon the maxim
expressic unius est exclusio alterius: but this
court held that, while the rule expressed in
the maxim was a very proper one and found-
ed upon justifiable reasoning in many instanc-
eg, 1t “should not be accorded controlling
welght when to do so would lnvolve the alter-
ation of the universal practice of the govern-
ment for over a century, and the conseguent
curtailment of the powers of the Dxecutive
in such an unusual manner,” What the court
meant by this expression appears from n
reading of the oplnion. 'That opinion, after
saying that no term of office was fixed by the
act and that, with the exceptlon of judieial
officers provided for by the Constitution, no
clvll officer had ever held offica by life tenure
since the foundation of the government, points
out that to construe the statufe as contended
for by Shurtleff would give the appraiser the
right to hold office durlng hig life or until
found gullty of some act specified 1a the stat-
ute, the result of which would be a complete
revolution in respect of the genevral tenure of
office, effected by implication with regard to
that particular office only,

“We think it quite inadmissible,” the court
gald (180 U, 8. 811, at pages 316, 318, 23 8.
Ct, 585, 637, 47 L. Ed, 828), “to attribute an
intentton on the part of Congress to make
such an extraordlnary change in the usual
rule governing the tenure of office, and one
which is to be applied to this particular office
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only, without statlng such intention In plain
and explictt language, instead of leaving it to
be implied from doubtful Inferences. * * *
We cannot bring ourseclves to the belief that

. “g23
Congress ever *intended this result while
omitting to use language which would put
that intention beyond doubt,”

These circamstances, which led the eourt to
refect the maxim as inapplicable, are excep-
tional, In the fance of the unbrokem prece-
dent against life tenure, except In the case of
the judiciary, the conciuslon that Congress
intended that, from among all other elvil of-
ficers, appraisera slone should be selected to
hold office for life was so extreme a8 to for-
bld, in the opinion of the-court, any ruling
which would produce that result i£ it reasona-
bly could be avolded. The sltuntion here pre-
sented is plainly and wholly different. The
statute fixes n term of office, In accordance
with many precedents., The first commis-
sioners appointed are o continue in office for
terms of three, four, five, six, and seven years,
vespectively; and thelr successors are to be
appointed for terms of seven yeiars—any com-
mgsioner belng subjlect to removal by the
President for ineficiency, neglect of duty, or
malfeasance in offlce, 'The words of the act
are definite and unambiguous.

The government gays the phrase “continue
In office” i3 of no legal significance ang,
moreover, appiies only to the first Commis-
stoners, We thipk it has significance, It
may be that, literaily, its application is re-
stricted as suggested; but it, nevertheless,
lends support to a view contrary to that of the
government as to the meaning of the entire
requirement in respect of tenure; for it 1s not
easy to suppose that Congress intended to se-
cure the first commissioners against removal
except for the causes speeifled and deny like
security to their successors. Putting thig
phrase aside, however, the fixing of a definite
term subject to removal for cause, unless
there be some countervailing provision or cir-
cumstance Indicating the contrary, which
here we are unable to find, is enough to estab-
lish the legislative intent thet the term Js not
to be curtailed In the absence of sach cause,

L]

But if the intention 0%2:Congress that no re-
moval should be made durlng the specified
term except for one or more of the enumerat-
ed causes were not clear upon the face of the
statute, as we think it s, it would be made
scleny by a consideration of the eharncter of
the commission and the legislative history
which accompanied and preceded the passage
of the act,

55 SUPRBEME COURT REPORTER

(Oct, Term,

The comnission 18 to be nonpartisan; and
it must, from the very naturs of its dutles,
et with entlre impartinlity. It ig charged
with the enforeement of no polley except the
policy of the law. Ifs duties are neither po-
ltieal nor executive, but predominantly guasi
judicial and quasi leglslative, Like the Inter-
state Commerce Commission, its membérs are
called upon to exercise the trained judgment
of o bedy of experts “appointed by law and
informed by experience)’ Illinols Cent. &c.
R. R, v, Inter, Com. Comm., 208 U. 8. 441, 454,
27 8. Gt 700, 704, 51 L, BEd. 1123; Standard
0Oil Co. v. United States, 283 U, §, 235, 238,
230, 51 8, Ot 429, 76 L. Xd. 999,

The legisiative reports in both houses of
Congress clearly reflect the view that a fixed
term was necessary to the effective and
fair asdministration of the law. In the re-
port to the Senate (No. §97, 63d Cong, 20
Bess., pp. 10, 11) the Senate Commlittee on In.
terstate Commerce, In support of the bill
which afterwards became the act in guestion,
after referring to the provision fixing the
term of office at seven yeanrs, so arranged that
the membexghip would not be subject to com.
plete change at any one time, sald: "The
work of this éommisslon will be of g most
exacting and difficult chardcter, demanding
persons who have experlence in the prob-
lemsg to be met—that is, n proper knowledge
of both the publle requirements and the prac-
tieal ‘affairs of industry, It is manifestly de-
sirable that the terms of the commissioners
shall be long enough to glve them an op-
portunity to acquire the expertness In deal-
Ing with these speclal guestions concerning
industry that comes from experience.’

[ ]

*The report declar%gsthat one advantage
which the commlssgion possessed over the Bu-
reau of Corporations (an executive subdivi-
gion in the Department of Commerce which
was abolished by the act) lay in the fact of
its independence, and that 1t was essential
that the commission should not he open to
the susplcion of partisan direction, The re-
port quotes {p, 22) a statement to the commit-
tee by Henator Newlands, who reported the
bill, that the tribunal ghould be of high char-
geter and “Independent of sny department
of the government, * * * g board or ¢com-
migsion of dignity, permanence, and abllity,
{ndependent of executive anthority, except in
its gelectlon, and independent in character,”

The debates in Loth houses demonstrate
that the prevalllng view was that the Com-
misslon was not to be ''subject to anybody in
the government but % * * only to the
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people of the United States”; free from “po-
Htleat domination or control” or the “proba-
billty or possibility of such a thing”; to be
Ygonarate and apart from any eoxisting de-
partment of the government—not subject to
the orders of the President”

[2] More to the same effect appears in the
debates, which were long and thorough and
contain nothing to the conirary, While the
general rule precludes the use of these de-
bates to explain the meaning of the words
of the gtatute, they may be considered as re-
flecting light wupon its general purposes and
the evils which it gought to remedy. Federal
Trade Commission v. Raladam Co,, 283 1,
S. 643, 650, 51 8. Ct. 687, 76 L. Bd, 1324, 79
A, L. R, 1161,

Thus, the language of the net, the legisia-
tlve reports, and the general purpeses of the
legislation as reflceted by the debates, all
combine to demonstrate the congressional in-
tent to ereate a body of experis who shali
galn experience by length of service; a body
which shall be independent of execuilve au.
thorlty, emcept in {is seleciion, and free to
exerclse Its judgment without the leave or

*

hindrance *of any otﬂhze?' official or any de-
partment of the government. To the accom-
plishment of these purposes, 1t is clear that
Congress was of oplnfon that length and
certainty of tenure would vitally contribute,
Andg to hold that, neverthelesy, the members
of the commission continue in office at the
mere will of the President, might be to
thwart, in large messure, the very ends
which Congress sought to realize by definite-
1y fixing the term of office.

We conclude that the intent of the act ls
to limit the executlve power of removal to
the causes enumerated, the existence of none
of which is clalmed here; and we pass to the
gecond question. '

[3] Second, To support ita contention that
the removal provision of section 1, as we
have just conatrued it, s an unconstitution-
nl interference with the executlve power of
the President, the government's chief re-
liance is Myers v, United States, 272 U, 8, §2,
47 8, Ct. 21, 71 L. Bd. 160. That case has
been 66 recently declded, and the prevali-
ing and dissenting opinions so fully review
the general subject of the power of exeeu-
tive removal, that further dlseusslon would
add little of volue to the wenlth of material
there collected, These opinions examine at
length the historical, legislative, and judi-
cial® data bhearing upon the question, begin-
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ning with what g called “the decision of
1789" in the frst Congress and coming down
almost to the day when the opinions were de-
livered. They occupy 243 pages of fhe vol-
ume in which they are printed. Neverthe-
less, the narrow point actually decided was
only that the President had power to le-
move a postmnster of the first class, without
the advice and consent of the Senate ag re-
gquired by act of Congress. In the course of
the opinion of the court, expressions occur
which tend to sustain the government's con-
tention, but these are heyond the point in-
volved and, therefore, do not come within
the rule of stare decisis., In so far as they
are out of harmony with the views here set
forth, these expressions are disapproved, A

+

like situation wag "p(tl‘g;mted in the case of
Coheng v, Virginia, 8 Wheat. 264, 309, 5 L.
BEd, 257, in respect of certain general ex-
presstong In the opinion {in Marbury v, Mad-
ison, 1 Oranch, 187, 2 L, Ed, 60, Chief Jus-
tice Marshall, who dellvered the opinion in
the Marbury Case, speaking again for the
court In the Cohens Case, said: “It is a moax-
im, not to be disregarded, that general ex-
pressions, In every opinlon, are to be faken
in connectlon with the case in which those ex-
pressions are used. If they go beyond the
case, they may be respected, but ought not to
conirol the judgment in 8 subseguent sult,
when the very point is presented for decision,
The renascn of thig maxim is cbvlous. 'The
question actually before the court is lnves.
tigated with care, and considered in Its full
extent, Other principles which may serve to
illustrate it, are consldered in thelr relation
to the case decided, but thelr possible bear-
ing on all other cases g seldom completely
investigated.”

And he added that these general expres-
siongs In the case of Marbury v, Madison
were to be understood with the limitations
put upon them by the opinion in the Cohens
Case, Sce, also, Qarroll v. Lessee of Oarroll
et al, 16 How. 275, 286-287, 14 L, Ed, 936;
O'Donoghue v, United States, 289 U, 8, 616,
550, 53 8. O, T40, 77 L. IBd. 1356,

The office of a postmaster §s so essentlally
unlike the office now involved that the decl-
slon in the Myers Case cannot be aecepted ns
controlling our decision here. A postmaster
is an executive officer restricted to the per.
formance of exccutlve functions. He s
charged with no duty at a1l related to elther
the legislative or judicla! power. The sctunl
declsion in the Myers Case finds support in
the theory that such an officer is merely one
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of the units in the executive department and,
hence, inharently subject to the exclusive and
IHimitable power of removal by the Chief Fx-
ecutlve, «whose subordinate and ald he fs.
Puiting aside dletn, which may be followed
if sufflelently persuasive but which are not
controlling, the necessary reach of the de-

L]
cision goes frr enouggzl:?) Include *nll purely
executive officers, It goes no farther; much
less does it include an officer who oceuples no
place in the executlve department and who
exerclses no part of the executive power
vested by the Constliution In the President,

{41 The Tederal Trade Commission is an
administrative hody created by Congress to
carry into effect legislative polleles embodled
in the statute In necordance with Lhe legis.
lative standard thereln prescribed, and to
perform other speclfied duties as s legisia-
tive’ or as a judlelsl aid. Such a body can-
not In any proper sense be characterized ns
an arm oy an eye of (ke executlve, Its duties
are performed without executive leave and,
in the contemplation of the statute, mugt be
free from exeeutive control, In adininister-
Ing the provisions of the statute in respect
of *unfalr methods of competition,” that is
to say, in filling in and administering the
details embodied by that general standnrd,
the commission acts in part quasl legisiative-
1y and in part quasl judielally. In making in-
vestigations and reports thereon for the in-
formation of Congress under section 6, in ald
of the legielative power, it acts a8 o legls-
lative agency, Undep section T, which au-
thorizes the commission to act as a master
in echancery under rules prescribed by the
tourt, it acts as an agency of the judiciary,
To the extent that It exereclses any execu-
tive function, ns distinguished from execu-
tive power in the constitutional senge, it
does 80 in the discharge and cffectuation of
its quas] legislative or quasi Judicln! powers,
or ag an agency of the legislntive or judiclal
departments of the government.

L]

*1f Congresg Ja wl(t'!?gut authority to pre-
scribe eauses for removal of members of the
trade commission and limit executlve power
of removal aceordingly, that power at once
becomes practically all-inclusive In respect
of elvil officers with the exceptlion aof the
judiciavy provided for by the Constitution,
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The Sollcitor General, at the bar, apparent-
ly recognizing this te be true, with commend-
able candor, agreed that his view in respect
of the removability of members of the Fed-
eral Trade Commission necessitated a like
view in respect of the Interstate Commerce
Commisston and the Court of Olaims. We
are thus confronted with the serlous question
whother not only the members of these quusl
legislative and quast judiclal bodies, but
the judges of the legistative Court of Clabms,
exercising judieial power (Willinms v, United
States, 280 U. 8. 6563, b65-b4T, 53 8. Ct, 751,
77 L. Ed. 1872), continue in office only at
the pleasuie of the Prestdent,

{6] We think it plain under the Constitu-
tion that ilimitalle power of removal ls
not possessed by the President in respect
of officers of the character of those just
named. The puthorlty of Congress, in erenting
quasi legisiative or quasi judiclal ngencles,
to require them to act In discharge of thelr
dufties independentiy of execntive control can-
not well be doubted; and that authority in-
cludes, as an approprints ineident, power to
fix the period during which they shali con-
tinue, and to forbld their removal except for
cause in the meantime, For it Is quite evi-
dent that sne who holds his office only dur-
ing the pleasure of another cannot be de-
pended upon to maintain an attltude of in-
dependence against the latter's will.

{6] The fundamental necesslty of maintain-
ing each of the three genmeral departments
of government entirely free from the control
or ogercive influwonce, diveet or indirvect, of
gither of the others, hus oftan been stressed
and s hardly open to sorious question. So

+g83
much is implied in ‘L?:eo\'ery faet of the sep-
arantion of the powers of these departments
by the Constitution; and in the rule which
recognizes thelr essentinl coequality, The
sound applieation of a principle that mokes
one master in his own house precludes hitn
from hmposing his control in the house of
another who is master there, James Wlison,
one of the frumers of the Constitution and n
former justice of this eourt, said that the
independence of cach department requirved
that its procecdings “should be free from the
vomotest influence, direct or indirect, of

1The provision of sectlon 6 (d) of the
act (16 USCA § 46 (&) which suthorizes
the President to direct an investigation
and report by the commission in relation
1o alleged violations of the anti-trust acts,

is go obviously ecollateral to the main de-
sign of the aet a8 not to detract from the
force of this gencral statement as to the
eharacter of that body.
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either of the other two powers” Andrews,
The Works of JFames Wilson (1806), vol. 1,
p. 887. And Mr. Justice Story in the first
volume of his work on the Constitution (4th
Ed.} § B30, citing No, 48 of the Federallst,
said that neither of the departments in ref-
erence to each other “ought to possess, direct-
1y or indirectly, an overruling influence in
the administration of their respective pow-
ers”  And see O'Donoghue v. United States,
supra, 2890 U, 8. 516, at pages §530-631, 63
8. Ct. 740, 77 L. B4, 1356.

f7, 81 The power of removal here ciaimed
for the President falls within this principle,
since its coerclve influence threstens the in-
dependence of -a coromission, which is not
only wholly disconnected from the executive
department, but which, as already fully ap-
penars, was created by Congress as & means
of carrying Into operation legislative and
Judicial powers, and ag an agency of the
legistative and fudiclal departments,

In the light of the question now under con-
siderctlion, we have re-examined the prece-
dents referred to in the Myers Case, and find
notiting in them to justify a conclusion con-
trary to that which we have reached, The
so-called “decision of 1789 had relation to a
bill propesed by Mr, Madison to establish an
executive Department of ¥oreign Affairs.
The bill provided that the principal officer
was “to be removable from office by the
President of the United States,” This clause
was changed to read '‘whenever the prin-

L]
cipal officer shall be ?e?ljfoved *from office by
the President of the United States,” certain
thingas should follow, thereby, in connectlon
with the debates, recognizing and confirm-
Ing, ag the court thought in the Myers Case,
the sole pewer of the President in the mat-
fer, 'We shell not discuss the gublect fur-
ther, since it 13 so fully covered by the opin-
tons in the Myers Case, except to say that
the office under consideration by Congress
was not only purely executive, but the offi-
cet one who was responsible to the Presi-
dent, and to him alone, in & very definite
senge, A reading of the debates shows that
the President's illimitable power of removal
was not considered in respect of other than
executlve officers. And 1t 18 pertinent to
observe that when, at a later time, the tenure
of office for the Comptroller of the Treasury
was under consideration, Mr, Madison quite
evidently thought that, since the duties of
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that office were not purely of an executfive
nature bui partook of the judiclary qualliy
a8 well, a different rule in respect of execu-
tive removal might well apply. 1 Annals of
Congress, cols, 611-812,

In Marbury v, Madigon, supra, 1 Oranch,
187, at pages 162, 165-166, 2 L. Bd. 60, it is
made clear that Chief Justlece Marshall was
of opinton that a Justice of the peace for the
District of Columbla was not removable at
the wili of the President; and that there was
a distinction between such an offeer and
officers appointed to ald the President in the
performance of his constitutional duties. In
the latter case, the distinetion he saw was
that “their acts are his acts” and his will,
therefore, controls; and, by way of illustra.
tiom, he adverted to the act establishing the
Department of Foreign Affairy, whick was
the subject of the “decision of 1789."

The result of what we now have sald is
this; Whether the power of the President to
remove an officer shall prevail over the au-
thority of Congress to condition the power by
fixing & definite term and precluding & re-
moval except for cause will depend upon the
character of the office; the Myers decislon,

L]

affirming the power ofei?!ia President *alone to
mike the removal, 18 confined to purely ex-
ecutive officers| and as to officers of the kind
here under consideration, we hold that no re-
maoval ean be made during the prescribed term
for which the officer Is appolnted, except for
one or mole of the causes named in the ap-
plieable statute,

o the extent fhat, between the decision in
the Myers Case, which sustains the unre-
strictable power of the Presldent to remove
purely executive oflicers, and our present de-
cision that such power does not extend to an
office sueh ag that here involved, there shall
remain a fleld of doubtf, we leave such cases
as moy fall within it for future consideration
and determination as they may arise,

In accordance with the foregoing, the ques-
tions submitted are snswered:

Question No. 1, Yes,
Question No, 2, Yes,

Mr, Justice McREYNOLDS agrees that both
questlons should be answered in the aifirma-
tive, A separaie opinion in Myers v, United
States, 272 U, 8, 52, at page 178, 47 8, OL. 21,
at page 48, 71 L, Bd, 160, states his views
concerning the power of the Presidect to re-
move appointees, '




